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May 29,2012 

The Honorable Jerome Horton 
Chair, State Board of Equalization 
450 N. St. 
Sacramento, CA 94279-0080 

Re: Public Notice dated April 6, 2012 of Proposed Amendments 

To Regulation 1684: Suggestions to Expand Proposed Amendments. 


Dear Mr. Horton, 

First I want to compliment the Board Members for the timeliness and general scope of 
the above notice which is to be considered by the Board at the Meetings of May 30-31,2012. 
Hopefully, the proposed amendments can be implemented in time to produce substantial 
additional use tax revenue that could begin to flow in fiscal 2012-2013 should Stats. 2011, 
chapter 313 (AB 155) become effective on September 15, 2012, as currently seems possible, if 
not likely. 

I suggest, respectfully, that Members consider expanding the rebuttable presumption in 
proposed Regulation 1684 (b) to recognize that all, or at least most, large remote retailers 
selling to California purchasers via the internet, catalogs, or telephonically do so via "sales on 
approval" under which, in accordance with present regulation 1628 (b) (3) (D), they continue to 
own the goods being sold until after their delivery to and acceptance by California purchasers. 
Thus, at least such large remote retailers should be considered to have substantial physical 
presence and "substantial nexus" within the state of California and therefore be liable to collect 
and remit use tax from their purchasers in accordance with RTC § 6203, as amended by AB 155. 

In support of this suggestion, I am attaching the following documents: 

1. A Memorandum of Points and Authorities filed on behalf of the State Board 
of Equalization by the California Attorney General in Direct Marketing 
Association, Inc. v. Wlliam M. Bennett, et aL, No. CIVS 88-1067 MLS EM (U. S. 
Dist. Ct., E.D.CaL, filed June 14, 1991. 

2. Order Granting Plaintiff's Motion for Summary Judgment in Direct Marketing 
Association, Inc. v. William M. Bennett, et aL, supra, dated July 12, 1991. 
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3. Reporter's Transcript of hearing of June 28, 1991 before Judge Milton l. 
Schwartz in Direct Marketing Association, Inc. v. William M. Bennett, et aI., 
supra. 

4. Letter to Albin Koch from Susan Russell dated May 29,2007. 

5. Report dated July 15, 2007 from Professor Patrick A. Scholten, Ph.d. on 
internet sales operations. 

6. Sample sales terms from a large internet retailer. 

One possible approach to implementing this suggestion could be to: 

Insert the following sentence at the end of proposed Regulation 1684 (b) (3): 

"A retailer will be regarded as having a physical presence in California if it makes 
substantial sales to California purchasers that constitute 'sales on approval' 
within the meaning of existing Regulation 1628 (b) (3) (C)." 

I appreciate the staff work and expertise reflected in the proposed revisions to Regulation 1684, 
and hope that this suggestion may be found useful in implementing AB 155 as promptly and 
productively as possible. 

Yours very truly, 

Albin C. Koch 

CC: The Honorable John Chiang, State Controller 
The Honorable Betty T. Yee, Member, State Board of Equalization 
The Honorable Senator George Runner, Member State Board of Equalization 
The Honorable Michelle Steel, Member State Board of Equalization 

Ms. Marcy Mandel, Deputy Controller 

Diane G. Olson, Chief, Board Proceedings Division 


Enclosures: As listed above. 
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Attorneys for Defendants 

UNITED STATES DISTRICf COURT 

EASTERN DISTRlcr OF CALIFORNIA 

DlRECf MARKETlNG ASSOCIATION, INC., ) No. CIVS 88-1067 MLS EM 
) 

Plaintiff, 	 ) DEFENDANTS' MEMORANDUM OF 
) POINTS & AUTHORITIES IN 

v. 	 ) oPPOSmON TO PLAINTIFF'S 

) MOTION FOR SUMMARY JUDGMENT 


Wll..LIAM M BENNE1T. et at, ) AND IN FAVOR OF SUMMARY 

) JUDGMENT FOR DEFENDANTS 

Defendants. ) 
) 
) 

BR!EFSUMMARY 

DIRECT M.ARKETERS CAN CONSTITUTIONALLY BE 
REQUIRED TO COLLECT CALIFORNIA'S USE TAXES 

Unquestionably the activities of plaintiff's members. Direct Markelers, come within the 

requiremems' of section 6203(t), California Revenue and Taxation Code.11 Direct Martelets engage in 

substantial and recurring solicitations of and sales to california customers, benefit from the financiI.g 

and debT collection of California financial institutions which issued tile credit cards used to effectuate a 

great percentage of such sales, and have property in this state. The only issue before !hill Court is 

-------------------------------------------1 

1. Ullle.~ otherwise specified, ali statutory references are to Ihe California Reyenue and Taxation 

Code. 

1. 

BRS-00873 
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whether Direct Marketers can constitutionally be required to collect and remit the California use taxes, 

wbich are due from 'Iheir california customers. 

In State v:'Quill Corp.• _ N.W.2d _ (N.D. 1991),11 the North Dakota Supreme Coun, 

relying on Complete Auto Transit, Inc. y. Brady, 430, U.S. 274 (1m), held that Quill, a mail.order 

retlUler, can constitutionally be required, pursuant to a statute similar to section 6203, to collect and 

remil North Dakota's use taxes. Rejecting Quill's reliance upon National Bellas Hess. Inc. v. lllinoiS 

Rev. Dept.. 386 U.S. 753 (1967).1.1 tbe court observed: 

"The economic:, social, and commercial landscape upon which Bellas Hess was 
premised DO longer exists, save perhaps in the fertile imaginations of attorneys representing 
mail order interests. In the quaner-ceutruy whieh has passed in the interim, 'mail order' 
bas grown from a relatively inconsequential market niche into a goliath now more 
accurately delineated as 'direct marketing: The burgeoning technological advances of the 
1970's and 1980's have created revolutionary communications abilities and marketing 
methods which were undreamed of in 1967."=.1 

The dynamics of the direct marketing industry reflected in lbe stipulated facts berein bear 

little resemblance to the 1967 (and/or prior) activities of National Bellas Hess, Inc. The reference by 

the SUpreme Court in National Bellas Hess Q!!. 759-60) to 2,300 taxing jurisdictions which could 

entangle a Direct Marketer in "virtual welter oC complicated Obligations to local jurisdictions", is 

inapplicable to this case. California imposes only a single, uniform statewide use tax rate.if 

Section 6203(1) meets the criteria set forth In Complete Auto, supra, a decision in which the Supreme 

Coun rejected previous hOldings, (such as National Bellas Hess), to the effect that "exClusively" 

interstate cenunerce cannot be SUbject te slate taxatien, and promulgated the present standard to 

eV'J!uate state taxatiou which is claimed to violate the commerce and due process clauses. Te thl'! eA1ent 

that the precedent of National Bellas Hess.. retains any validity, Ihat holding is inapplicable to the filers 

of Ihis case.!1 As a matter of law, the defendants are entitled 10 summary judgment.!' 

2 A copy of the memorandum opinion accompanies tbis memorandum in the Appendix. 

3. Similarl}'. notwithstanding the length of, and authorities ci1t:d in. plaintiff's revised 
memorandum, plaintiff effectively rests its entire case on the holding of National Bellas Hess. 

4. Assuming arguendo. as plaintiff argues, that the rejeCtion .of National Bellas Hess in QuLl is 
dicta, the reasoned analysis of that coun is what defendants cite to IhiS CoUf!­

5. Section 6203(j). 

6. 	 Plaintiffs citation (rev. mem., pp. 11 & 13) as SUppOTt fOT tile argument that National Bellas 
(continued...) 

2 
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II 

2 MATERIAL FA~ 

3 The defendants sUbmit that all the stipulated facts and the affidavils of James Caldwell 

4 (filed March 27, 1991) and John Gibbs should be considered by the court. To the extent plaillliff 

5 implies (page 2, rev. mem.) that tbe "entire' factual record in this case is limited to the stipulated facts 

6 and the admitted allegations of plaintiffs oomplaiDt, the same is incorrect. The panics agreed, subject 

7 to the same "admission of relevancy' disclaimer contained within the ~tipulated facts, that the defendants 

8 could direct the court's attention to, and argue from. the facts set fonh in the affidavits of James 

9 Caldwell and John Gibbs (being filed with this memorandum). 

10 
III 

11 

THE "GOUATH" OF DIRECT MARKETING WAS NOT 


12 
 THE BUSINESS BEFORE THE SUPREME COURT IN 1967 

13 The mail order company in National Bellas Hess utilized twice-a-year catalog mailings 

14 

15 5. (•..COllctnuea) 
Hess is the reason for the State's loss in the twO pending (now on appeal) state section 6203(f) refund 

16 at:tions inVOlving Lands' End, Inc, and Sturbridge Yankee Workshop, is extraordinary. Plaintiff obviously 
cites the cases as "rejection" by other courts of the State Board of Equalization's ("SBEj "nexus"

17 pOSition concerning section 6203(f). In an effort to provide a factual record to this Court with respect 
to the magnitude, nnd particulars of tJle sales and solicitations, by the mail order industry, of California 

18 cu.~tomers, defendants proposed submitting to this Court the stipulated facts filed in both cases. because 
plaintiff is only a trade association without access to tbe sales and solicitation figures of its members. 

19 The defendants believe such facts would reflect thc spectrum of the activities of maiJ order companies 
from the relatively modes! (althOUgh above the regislration criteria employed by SBE) activities of 

20 Sturbridge 10 Ihe substantial activities of LandS' End. Plaintiff stated it would not agt'ee \0 lhe 

submission of the stipulated facts from these cases because the same were nOl parl of allY 'reported 


21 
 decision' but rather filings with lrial courts whose decisions are without precedential effect. The 

Sturbridge facts were filed under seal The Lands' End facts were filed under seal and.then its counsel 


22 
 produced II 'public" version. The defendants will provide copies of these stipulated faclS to this CO'un 

upon order, i{ the Court believes that same wouJd be helpful, and suflmit that plaintiff is now estOpped 


23 
 from asserting that trial COurl decisions and underlyiug facts may not 'be considered be~:a\lse the S3U1e 
only invo)Ye ·filings· made to a trial coun. In addition. since plaintiff believes that stale trial cour~ 

24 dr.cision.~ arc worthy of citation to this court, in the appendix wbich ~ccompanies this r:nemorandultl are 
copies of two 199J Tennessee opinions wherein the particular mail order retailers' use lax collet.'1ion 

25 challenges werc overruled. (Bloomingdale's By Mail. Ltd. v. Huddlesion, No. 89·3017·IJ (12th Dis':. 
Tenn. 1991) and SFA Folio Collections, Inc. v. Huddleston, No. 89-3~15.TII (20tll Dist.::, Tenn. J99~). 

26· 

27 7. Summary judgment may be rendered ill favor of the opposing parly even if that pany ha:i 
made no cross motion. Cool Fuel, Inc. v. Connett. 685 F.2d 309, 311 (9th vir. 1982). See IIlso Nevada 

28 	 \-TN v. General Insurance Company of America. 834 F.2d 770, 777 (9th Cir. '1987). Also see, Wright & 
Miller. Federal Practice and Procedure § 2720 n. 20. 

3. 
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Apr 26 07 02:10p ALBIN C KOCH 
626-229-7597 p.lO 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

28 

supplemented by occasional advertising ".flyers" and mail/or common carrier contacts which resulted in an 

unspecified amollnt of sales in llJinois. (386 U.S.. 754-55)!' As the colin noted in .Q.yffi, supra. 2.1 'the 

"facts" of direct marketing (the mail order indUStry), including the extent of business, and methods of .. 

d.Oing business, so CA"Cecd anything considered by the coUrt in National BeUas Hess 19.1 so as to render 

factually inapplicable to the modem mail order industry tbe doctrine of that case upon whieh plaintiff 

berein relies. 

In 1967 when National Bellas Hess was decided, national man order sales were thought to 

be between $2.4 billion OJ:!.. at 763, Fortas, J., dissenting) and approximately $13 billion. 111 National 

mail order sales are now estimated to be at least $183 billion and to account for fifteen percent (15%) 

of lotal national sales. III In 1990, the mail order industry is estimated to have mailed 13.6 billion 

catalOgs to national consumers with: 

·computerized database marketing allOwing mailings directed to specific dc:mographical 
groups. In fact. tbe sale and rental of lists of names of prior or potential mail order purchasers 
has itself become a three-billion-dollar business. Technology has also changed the method oC 
receiving orders, with the increased efficiency of toll-free telephone lines, fax orders. and direct 
computer ordering replacing the less-immediate ·mail" order, and advances in the parcel delivery 
indust!), allow a wide variety of options. including overnight delivery: <Q!ill!. at pp. 10-11) 

The acceptance of credit cards, more fully discussed, infra, is among the most imponant 

methodS through which Direct Marketers now conduct business, B means of accomplishing sales not 

mentioned or even intimated by tbe Supreme Court in National Bellas Hess. 

The exact business (solicitation and sales figures) of any individual Direct Marketer is not 

before this Court. This Court decided Ibat plaintiff, as opposed to an individual Dirf.'.ct Marketer. has 

standing to raise a constitutional challenge to California's legislative and administrative efforts to secure 

8. The dissent mentions sales figures O.!!:. al 76()..61) but the ~nie w.ere not mentioned by t,he 
Supreme Colin in its <lecision. 

9. See aiso the memorandums of decision from the twO Tennessee trial roUTt .::ases appended 
hereto. 

lO. Or roltsidered by the dissent. ffi!. at 760-66) 

11. See Hartman, "Collection of the Use Tax on OUI-Of·SlateMail Order Sales: (May 19'i:I6) 39 
Vanderbilt Law Review 993, 1006 ("Hartman"). A copy of this anicle Is c~nlained in the Appendix. 

12. Quill, at II, and Hartman. ~ al 1008. 

4. 

BRS-00876 


http:Dirf.'.ct


Apr 26 07 02:10p ALBIN C KOCH 
626-229-7597 p.ll 

use tax collection by Direct Marketers. Plaintiff is not informed of the "figures-numbers' of its members 

2 solidtation and sales activities. However, Direct Marketers do engage in substantial and recurring 

3 sOlicitations of and sales to California customers. (Stip. para. 16.) 

4 Nevertheless, utIlizing the undisputed facts, the inlormation contained the in the affidavits 

5 of James Caldwell and John GibbS, and the relevant cases and authorities, the enormous magnitude of 

6 Direct Marketers' California activities can reasonably be discerned. 

7 California bas the largest (28,314.000)ll.' population of any of the states, with a 

8 corresponding state budget (and budget deficit), and it is sometimes said that California's economy 

9 exceeds that of all countries but the world's largest industrial powers. ~/For example, in fiscal 1.989. 

10 90, SBE collected in excess of $17,250,000.000 in sales and use taxes, (not including the 'earthquake tax" 

11 or special district taxes) J.~l which roughly translates (using the applicable six percent (6%) tax rate) to 

12 annual sales of S286,350,000,000 for which such taxes were conected. Even assuming that the fifteen 

13 percent (15%) of "total sales nationally" noted by the court in Quill is limited to retail sales of tangible 

14 personal property or is not exactly the "California" norm, the total volume of mail order sales in 

15 California is obviously in the tens of billions of dollars. If the sales by Direct Marketers in this state 

16 were as low as one percent (1%) of the 1989-90 sales for which sales and use taxes were collected, the 

17 annual amount would exceed S2,SOO,OOO,OOO.!Y 

18 Whell the California economy (in terms of taxable sales) is considered in the conlext oC the 

19 solicitation and sales figures of mail order companies willl respect to states with much smaller 

20 populations (figures taken from recent "use tax" decisions) the magnitude of what is being accomplished 

21 

22 13. California's state gross product (this State's sbare of GNP exceeds 12 percer~t (12%) of ~NP. 
. ' 

23 
14. All the population and economic figures set forth in this and the ~ol1owing .paragT1lphs I;re 

24 taken fTom the ·Statistical abstract of the United States," U. S. Depar~~nt of Commerce, (1990) ;tnd 
are for 1988. 

25 

15. See SBE's 1989-90 Annual Report (issued January 7, 1991), at pp. 13 & A:23. 
26 

16. Unque.o;tionably, the 1989·90 sales and use taxes collected by SBE include r~mitlances by mail 
27 order entitie.~ whidl have, for whatever reason, registered with SBE and coll~ted California'S use tax 

and which might not benefit from a jUdgment in plaintiff's favor. It may be correct to assume that the 
28 	 volume of bn~'iness by the mail order industry in California includes enti,ties' ,which are nOI Direct 

Marketers. 

5. 

BRs-ooan 
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/1 

2 

3 

4 

5 

6 

7 

8 

in California by Direct Marketers becomes readily apparent. 

In North'Dakota, with Ii population of 667,000, Quill makes annual sale.~ of just under 

$1,000,000, to approximately 3,500 customers, while mailing into that state 230,000 separate catalogs and 

flyers. By comparison, Quill's overall annual. sales exceed $200,000,000. (Q!lli1 at 29) Thus, Quill's 

North Dakota sales are less than one-half of one percent (0.5%) of total sales. Using the same ratios 

of sales, customers and mail soliCitations, II QuiIrs California sales (or tbat of a corresponding Direct 

Marketer) were as low as five percent (5%) of national sales, the nnmber of catalogs and flyers mailed 

into the state would exceed 2,000.000, the number of customers would exceed 35,000, and sales would 

9 equlIl $10,000,000. 

10 I In 1987, SFA Folio Collections (a mail order retailer involved in litigation with many 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2] 

22 

23 

24 

25 

26 

27 

28 

states) mailed 733,000 catalogs to Connecticut residents. SFA FOlio Collections, lllc. v. Bannon, 585 

A2d 666, 671 (fn.5) (Conn. 1991). Connecticut's population of 3,233,000, is Jess than tweJve percent 

(12%) of California's. 

In 1983 and 1984, L.L. Bean (a national leader of the mail order indUStry)l.V had sales in 

Pennsylvania of $12.4 million and $12.5 million. L.L. Bean, Inc. v. Commonwealth. 516 A2d 820, S22. 

(Pa 1986). Pennsylvania's population of 12,001,000, is forty-two percent (42%) of California's. 

The number of "California" "800' line telephone calls, l:redit card approvals, financing and 

debt collection, and product shipments which result from Direct Marketen;' California solicitations and 

sales are, beyond question, correspondingly in the tens of millions. For example, each credit card sale 

involves a separclte approval process. Approval is issued, usually through electronic equipment, by the 

California financial institution which has set a credit limit Cor tbe California customer. Thereafter, the 

institution, which issued tIle credit card, bills the cuslOmer, and if payment is not 'voluntarily' 

forthcoming, utilizes all proper means of COllection. (Stip. para's 18, 20, 33, 39, 40.) J)nquestionahly, 

all these activities take place in California. . 

Finally, ~ sale includes a separate delivery in California to a California customer. Even 

a.'k~ming a S100 average sale by Direct Marketers, and as litUe as S200 million in annual salll$ I.Q 

C.alifomia customers, 2,000,000 times each year (over 5,400 times each day) deliveries are made for 

17. See Hanman, supra, at 994. 

6. 
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Direct Marketers in California, to a California customer on a California highway (a "benefit" afforded 

Direct Marketers). 

The magnitude of the sales by Direct Marketers in California, relative to aU entities which 

sell tangible personal property at retail in this state, is amply demonstrated by the fact that $500,000 in 

annual sales places any retaiJer in the top seven percent (7%) of all permitted retafiers.1!! SBE only 

requires mail order entities with annual sales in excess of 1500,000 to register and collect California's 

use taxes (ond only so long as otber criteria are met).l!1 

IV 


REQUIRING DIRECT MARKETERS TO COLLECT AND 
REMIT CALIFORNIA'S USE TAXES SATISFIES THE 
COMPLETE AUTO CONSTITUTIONALITY STANDARD 
FOR STATE TAXATION OF INTERSTATE COMMERCE 

A The "Nexus" Standard. 

Plaintiff, citing American Oil Co. v, Neilt, 380 U.S. 451, 458 (1965), argues that 'onlv 


where a corporation, pursuant to permission given, enters a state and proceeds to do local business 


(will) the definite Jink required by the COnstitution .. , be found," (rev. mem. pg. 7.; emphasiS added.) 


SU(:h is !!Q!. the low.l!!1 211 


18. Gibb's affidavit, page 3. 

19. The additional necessary criteria involve: retail saJe of tangible persona! proper!)' which 

would be subject to Sales tax if sold in this stale; 300,000 annual mail solicitations involving at least 3 

mailings; and, more than 1,000 sales paid by means of credit facilities extended by financial institutions 

regulated by or located in California. This fourth criteria can be alternatively mel by other requirements 

sel fOrth in the proposed reguhlLion which accompanies the affidavit of James Caldwell. For this case, 

however, the 'credit facilities extended: is the relevant criteria. 


20. In American on a fuel dealer's predecessor in inlerest was: licensed to do blisiness in Idiloo. 
The predecessor accepted federal government bids in Utah, which had been issued in Seattle, LO deliver 
fuel. The fuel was subsequently delivered to the govC!JIment outside Idaho a~ which titne title pass.ed. 
ldaltO claimed an ability to levy Illl excise tax upon the transaction bo.-.ause 9le fuel d~er knew tb~l the 
federal government would subsequently transpon the fuel into Idabo for u~ there by ~ federal,' 
government agency. In rejectwg the state's claimed a~ility to levy a tiu ~pOlI 'the part(:::ular u1Ulsa<;tioll 
involved, the Supreme COUII observed that there must be 'some definite link, some mi.nimum ' 
connection between a state and the person, property Qr transaction it~ (the sta~e) seeks·to tax." The 
Supreme COUTI observed that while a corporation's business activities: pursuapt to permiSSion given. in a 
state permits a strong inference of a "link' between that business ellti:ry and tbe state, ,;ransactions 
dissociated with local business cannol be taxed by tbat state. (380 U.S. a) ~52.59; emp(lasis added,) 

21. 	 SimilllTly, and obviously iJltentionally misstated by plaintiff (rev. Ipern. p. 12). is tbe "nexus" 
(continued...) 

7. 
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In American Oil. ldaho was levying a tax directly upon the seller; in tbe present case 

california is only imposing a duty to collect lhe use tax from California purchasersltaxpayers. In 

American Oil the state was not even linked to the transactions by any sale from the taxpayer to any 

stale resident or entity. The Supreme Coun in National Geographic Society v. California Board of 

EQualization, 430 U.s. 551, S60 (19'77), specifically distinguishing American Oil, made it clear that the 

"nexus' contacts which 8re required to penni! imposition of a duty to conect use taxes arc not as 

extensive as tbose required to permit tbe imposition of direct taxation upon an entity or person. 

In Complete Auto, supra., the Supreme Coun rejected. previous boldings to the effect that 

exclusively interstate commerce was immune from state taxation, tlJe doctrine specifically referenced in 

National Bellas Hess Q!!. at 759). Instead the Supreme Coun announced a standard by which Stale 

taxlllion in tbis area is to be tested. 8 standard which focuses not solely upon whetlJer any entity SUbject 

to state tax requirements has a physical presence in that state, but also upon whether the activity sought 

to be taxed has a substantial "nexus" with the taxing state. The Supreme Coun addressed a commerce 

clause challenge to a Mississippi tax assessed against that company whicb transported, by truck, new 

automobiles (assembled outside but rail shipped into Mississippi) from a Mississippi rail slation to 

Mi'lSiSSippi dealers. (430 U.s. at Z76) The company claimed the Mississippi transportation was part of 

interstate movement (and commerce) aud, thus, thal the taxes assessed were unconstitutional.The 

21. (._continued) 

standard of lIIinois Commercial Men's Assn. v. Board of EqualizatiOn, 34 Cal.3d 839 (1983). The 

California Supreme Court never made the statement attributed to it by plaintiff (without reference by 

plaintiff to any page of the decision) but observed, citing National Bellas Hess, that: 


"(t)he United States Supreme Court has considered the circumstances under which a stale 
may, within the limits of the due proces.~ clause. impose a tax Qn a foreign corporation that . 
conducts its business by maiJ (rom outside tbe taxing state. Generally speaking, jlle taxing st.ne 
must bave a substantial interest in the: transactions in order to justify imposition,of the lax. :This 
inlerest is measured by the extent and nature of the contacts b~tween the state ~nd tlJe foreign 
corporation (such as the presence of agents of the corporation ;within t.!ie statekand tbe benefits 
conferred on the corporatioJl by the state.' ili!- at ---> . 

In Scholastic Book Qubs, Inc. v. Board of Equalization, ?lJ7 CaI.App.3d 734. 738 (1989) thllt appel!ate 
colin employed the above language of the California Supreme Court in addi~i9n to n01:ing that (ba:;ed 
upon National Bellas Hess, supra, and Miller Bros. Co. v. Maryland, ~47 U$. 340 (1954» "ne),'Us· !s 
'usually' abseOl without personal contact although mail is used t9 conduct b\l!iiness. ' 

28 	 11 11) neither case were the activities of Direc! Marketers, as stipllJated he~eill, ~t issue, while in bOt? cases
Ieach business bad agents working in California. 

I 
BRS-00880 
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Supreme Coun disagreed and establisbed the fonowing fouT-prong lest for ascertaining if a state tax will 

withstand commerce clause scrutiny. State tlIxes are constinlli6nal 1) if applied to an activity with a 

substantial nexus with the taxing state; 2) if fairly apportioned; 3-)'if not discriminatory against interstate 

commerce; and, 4) if fairly related to the services provided by the state. (430 U.S. at 279, 289.) 

In Goldberg v. Sweet, 109 s.Ct. 582 (1989). the Supreme Court reaffinned the Complete 

Auto test The Supreme Court upheld the constitutionality of an Illinois telecommunications tlU: 

imposed upon both intra- and interstate telephone calls originating or terminating in Illinois, Charged to 

an l11iJlois service address with credit given if a tax is paid to another state for the same call. 

Telecommunications retailers are required to collect the tOX from consumers who cbarge calls to lheir 

8e1'\-ice addresses. (109 S.Ct. at 585.86.) The Supreme Coun ObServed that its decision in Comglete 

Auto Transit 'specifically rejecl(ed) the view that 1he states cannot tax interstate commerce." (109 S.Ct. 

at 588.)B/ The Supreme Coun nOled the panies' agreement tbat Illinois had substantial nexus with tbe 

telecommunications subject to the tax (the first prong); tbat the tax can be applied only to tbe in·state 

component of the activity being taxed (the second prong); found tbat the tax did nOt discril'Qinate 

agllinst interstate commerce (the third prong); and finally, in <liscussing the fourth le.';t (whether the tax 

is fairly related to the "taxpayers" activities within the state), the Supreme Conrt stated that tbe tax 

which may be imposed cannot be constitutionally limited to the cost~ to the state of the particular 

activit}' sought to be taxed. 'On the contrary, interstate commerce may be required to contribute to the 

cost of providing aU governmental services. including those services from which it arguably receives no 

direct benefit· (109 S.C!. al 588-92; emphasis added.) 

In California, section 6201 imposes a tax upon the storage, use or consumption of tangible 

personal property purchased from a retailer when tbe propeny will be stored, used or ~onsumed itT 

California. Here the tax is imposed upon California purchases from Direct Marketers; All states: 

22. See also D. H. Holmes v. McNamara (1988) 486 U.s. 24,'3()"31, wherein tte Court also 
reaffirmed its ruling from Complete Auto. Plaintiff's claim (rev. mem" p. 9) that in p. H. HolmeS the 
Supreme Court 'underscored" National Bellas Hess is specious. The. Supreme Court ~pecifically rejected 
tbe argument that D. H. Holmes' catalog mailings to Louisiana resiQents wer~ immullf from state:· 
taxation on the basis of National Bellas Hess by noting D. H. Holm~.' receipt of dire.:t benetits t.r:om 
Louisiana, physical connection to the slate and economic presence in Ill~ sp:lte. (486 U.S. 33·34; 

28 I emphasis added.) Under all three 'neJCUS" criterin, D. H. Holnies had "nexus." If National13ellas Hess 
I remains the ·standard," D. H. Holmes' 'economic pressure" in Louisiana would have been irrelevant 

9. 
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including California, that impose sales taxes also impose a use tax, the constitutionality of which is 

settled, on purchases from out-of-state to protect sales tax revenue and place in-state retailers on 

competitive parity with oui-of-state retailers exempt from sales tax. (tlational Geographic, 430 U.S.• 

555.) There is no double (or prohibited mUltiple) taxation because section 6406 provides a credit for 

!!!y sales or use taxes paid, to any jurisdiction, for the same purchase. 

In American Trucking Association v. Scheiner (1987) 483 u.s. 266, 282. the Supreme Court 

explained the discrimination (third prong) issue involving state taxation aDd the Commerce Clause, as 

follows: °do the methods by which the ... taxes are assessed discriminate against some participants in 

interstate commerce in a way that contradicts the central purpose ot the Commerce aause'?"~1 Even if 

prohibited discrimination with respect to california's use tax scheme were claimed by plaintiff. the 

Supreme Court observed in National Geogrnehic thai O(s)tates necessarily impose the burden of 

COllecting the tax on the out-oi-state seller; the impracticality of its collection from the multitude of 

uldividual purchasers is obvious." (430 U.S. at 555; citation Omitted.)lil 

The fourth prong of the Complete Auto test is the corolJary to the first. The activities 

conducted in tile stale (the first prong) must be benefitted, even if indireCtly. by services provided by the 

stale (the fourth prong). In this case where, pursuant to Complete Auto. there are no concerns with 

regard to apportionment or discrimination, the requirements of the commerce clause as articulated by 

tll(: Supreme Court, amount to the due process standard. For both commerce clause and due process 

purposes, the totality of the Direct Marketers' transaction.~ activities within California is what determines 

"nexus' and permits imposition of a use tax collection and remittance responsibility. 

23. In connection therewith, the Supreme Court ret.-ognized that when the state has used the only 
practicable means of collecting a tax, and the use of a more finely graduated method would pose 
genuine administrative burdens, the commerce clause prohibition on qiscrimination do«:.s not requjr~ the 
Sl.3te to avoid the use of that practicable metbo~.. (~3 U.s. at 2% oS:. n. 26.) : 

24. Plaintiff's contention (rev. memo p. 17. tn. 10) regarding this state making an effOI1 to CQllect. 
from California residents, the use tax wbich Direct Marketers resiSt C::>IJ~cting. .is meriqess in view of this 
Observation by tbe Supreme Court. In fa~ if.plaintiff actually ~~ts io eng~ge in a wu of what tht 
parties have not 'shown" (foomote 10, supra) Direct Marketers 'h!lve :not ·~hown· in tills modern : 
c()mputer age, where electronic equipment is utilized for obtaining the !:sl>uing 'instituti::>n's approval for 
evory credil card sale, tbat collecting and remitting california's single' Tale use tax invcilves any burden 
whalsoever. Plaintiff and its members do not \¥l!nl to address technc;logica! advances ~jn courl actlons) 
will! the states tbat seek only tax collection for billions Of dollars in ·s~)es.· 11;1 court !lie mail order 
industry relies on National Bellas Hess and lIS ianguage discussing 196?burqens while, in" doing 
bUSiness, the industry relies upon any available 1990's technOlogical advance, . . 

10. 

BRS~00882 



Apr 	 26 07 02:13p ALBIN C KOCH 626-229-7597 p.17 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

i 
.I 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B. 	 The Involvement of California Financial Institutions in Credil Card Sales 
Provides Constitutional "nexus·. 

Direct Marketers' sales to Callfornia customers are Clearly transactions (activities) wilh a 

California "nexus" (the first prong). Orders are solicited in California through mailings into the slale. 

Orders are taken from California tbrough forms mailed from California and telephone calls placed from 

California in this state. Orders are delivered in California. Credil card approval and financing for many 

or Ihese orders is provided by California financial institutions. 

Plaintiff's rc:citation (rev. memo pp. 3-4) of the undisputed facts, and argument (rev. memo 

pp. 9·11) witll respect to Direct Marketers' acceptance of VISA and MasterCard credit cards, 2S1 

obviously and intentionally distortS botb tbese credit extension systems and the participation of Direct 

Marketers in transactions with "nexus" to California. 

In Colorado Springs National Bank v. United States, 50s F.2d l185 (10tb Cir. 1974), the 

Court of Appeals engaged in an extended discussion of the mechanics of credit card transactions.~1 AS 

that court noted, using even the teclmology and computers available by 1974: 

"[fJor years banks, including . . ., have issuea leners of credit. The credit card 

program furnisbes a facility to handle these operations in a simple manner adaptable to 

operation through modern computers. A letter of credit is 'a letter whereby one person 

requests some other person to advance money or give creclit to a third person, l:IlId 

promises to repay the same to the person malting the advancement: [Citation omitted.] 

The same function is performed by the handy, plastic card issued by the bank. The 

plirticipating merchant bonors the card in payment for merchandise, the issuing bank pays 

the merchant, and the card user is liable to the bank. 


"Banks, .. " have for years made loans to merchants on accounts receivable. The 

credit card system performs the same function more easily. The merchant sends tbe sales 

slip to tbe bank wbich pays him, or gives him credit, for the amount shown on the slip Jess 

a negotlated discount. The only change is in the method. Instead of getting a bank loan 

on the securIty of accounts receivable, the merchant receives a d.i.~COUnied paymenr 

immediately. Instead of getting loan interest, bank receives tht? discount. 


"Loans for consumer purchases life 3 recognized part of our economy. Ol'er the 

years taXpayer, along witb other commercial banks, has made many sue.h loans iiI varying 

forms. The credit card system simplifies the procedures. The .cafd!loJder is ch81ged with 

the amount of me purchase and, unless he pays tbe bank wit~n it spc:cwed time after the 


25. 'The fac;1S are undisputed that Dir>=cl Marketers make over one-hillf of their sales through 
acceptllnce of cre~lil qu-ds and that a significant portion of sales to Calif~rnit: customers are charg9d to 
VISA and Mastercard credit cards issued by California financial institutions. (Stip. para. ~ : 

26. The legal issue addressed was the deductibility of expenses ~sspci~ted with credjt card 
lIperation start-up costs. 

11. 
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billing date, he must pay interest or a finance charge. The wnsumer getS the credit and 
the bank receives payment for the exteusion of credit. 

'The credit card system takes advantage of moderu technOlogy. After II card is used, 
a key.punched sales slip is placed in a computer which processes and routes the transaction 
so that the necessary charges and credits will be made.· (lg. at 1190; citations omitted.) 

The two essential elementS of the VISA and MasterCard systems in which Direct Marketers 

participate are Ihe Direct Marketer and the financial institution which issued the credit card accepted 

for the purchases. All of tbe other components of these systems (acquiring banks, processors, call 

authorization centers, and settlement systems) only facilitate the process through which Direct 

Marketers: 1} accept these credit cards for purchases, aner requesting and receiving the issuing 

instirntion's approval authori1:ation; 2) send the transactions to acquiring banks for routing through the 

SYSlelns for proper l:barges and credits; and, 3) get paid at a discount (which is based upon lhe fees 


which must be paid to the issuing institution and the processing COSts of the acquiring banks). 


Plaintiff would like this Coun to believe that credit card purchase approval comes from 

processors or acquiring banks. However, these entities are solely communicators of the approval which 

can only be provided by the issuing instilUtion which must maintain 24·hour issuing capability. 11.1 

(Stip. para.'s 18, 19, 20, 31, 32.) Additionally, one obvious reason that customers placing telephone 

orders provide their telephone numbers to Direct Marketers (Slip. para. 12) is so that lhese customers 

can be recontacted in the event a credit card purchase is not approved. 

Similarly, while the actual dollar transfer to Direct Marketers for credit card transactions is 

made through acquiring banks, as the court recognized ill ColoradO Springs, issuing institutions (not 

ac.quiring banks) are the source of payment to Direct Marketers. (505 F.2<l at 1190) Direct Marketers 

request and obtain approval codes, provide tbis information to acquiling banks, and in:doing so (alld so 

long as the code was valialy obtained) provide acquiring banks with th~ .only' means to' require issuing 

institutions to provide tbe acquiring banks with credits. (Stip, J>~ ;33) Sucb crt:(ljts are the sole' 

r(,.3son Direct Marketers are paid.l!1 

'1,i. Tne only exception being if the ~uing institution cannot 'be contacu::d so i,hat approvai is 
given 9Y VISA or MasterCard based upon criteria provided by the issuer. . 

28. 	 If this were nOI the "reality' of Diri:ct Marketers' iUVplvemen! in tile credit card ~)'Slems. (in 
«(;ontinned...) 

12 
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In addition to 24·houf approval capability, the California financial institutions which issue 

lhe VISA and MasterCard credits cards accepted by Direct Marketers are responsible for maintaining 

act.:ounts and coUecting on delinquent accounts. (Slip. para.'s 39. 40) Undeniably. Cor the Caliiornin 

customers of Direct Marketers who use such credit cards for purchases. such activities occur in 

california. and. pursuant to section 6203(1). through acceptance of VISA and MasterCard credit cardS, 

Direct Marketers engage in transactions connected to banking. financing. and debt collection in 

Calirornia. 

The connections between California and the VISA and MasterCard systems, in which Direct 

Marketers participate, clearly include the establishment and maintenance of accounts, and the pnrchase 

approval provided by California financIal institutions which issue VISA and MasterCard credit cards. 

The benefit lO Direct Marketers of California providing the societal advantages permitting these 

financial institutions to function in this state are not open to dispute. 

c. 	 Direct Marketer's Sales are Sales on Approval Whicll Provide Additional 
nexus links. 

Additionally, Direct Marketers provide tbeir customers with promises of customer 

satisfaction which permit customers 10 receive a refund or replacement if, at any time, ordered 

merchandise is returned, and received by the Direct Marketer. (stip. para. 14.) Such sales, pursuant to 

the. California (and Unifonn) Commercial Code, are sales on approval. 29/121 

28. (...continued) 
other words, if by Obtaining approval codes Direct Markelers were not effectively gunranteeillg paymenl 
from issuing institutions to Direct Marketers) why wOl,lld acquiring ballks provide Direc.t Marketers with 
the electronic authorization equipment and access to call authorizatioit centers; why wO.uld the cred!t 
card relationship between Direct Marketers and' acq'liring banks only lnvolve the submission of app;-oved 
transactions; and. why would the discount fee paid by Direct Markete~~ be based in pait upon tbe t~ 
which must be paid for each credit card transaction 10 issuing ipstitut~ons? All of the.se facets of ~be 
Cfll(iit card trdnsactions would not be involved It, as p.laintiff would h~ve tilis Court (incorrectly) 
conclude, all Direct Marketers' (in relative isolation) do is selJ credit card receivables to acquiring banks. 

!. i . 

29. 	 Section 2326, California Commercial Code provides (in relevant part): 
"(1) Unless otherwise agreed, it delivered goods may be;returned by the buyer even 

though they confonn to the ~ntraCt, the translictiou is. . 

"(a) A 'sale on approval' if the goods are delivered prilMrily f~r use, and· 

n(b) A 'sale or return' if the goods are d,elivcred primarily for r~ale.u 


Section 2327, California Commercial Code provides (in relevant part); 
"(1) Under n sale on approval unless olherwise agreed· . 
"(a) Allhougll !.be goods are identified to the COlltr~ct the risk of loss aud the title 

. (continued...) 

13. 
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As nOted by the Coun of Appeals in OoJd'n Plump Poultry. Jue. v. Simmons Eng. Co•• 805 

F.2d 1312, 1319 (8th Cir; 1986), III in a Uniform Commercial Code ("Uee') sale on approval, title 

remainll with the seDer until- acceptance by the buyer so long as the sener agrees that the buyer may 

return the goods even though the goods conform to the sales contract. The b~r need only 

'seasonably' return the ordered goods In order to be provided with a refund or replacement (George v. 

Davoli. 397 N.Y.s. 895,897 (Ont. CoUJIty 1977) The only variation by Direct Marketers on the uec­

defined sale on approval, is allowed by California Commercial Code section 23'l:J and does not change 

the fact that Direct Marketers make sales on approval: the expense of return and any risk of loss in the 

return process rests with the buyer iii the sales made by Direct Marketers. Therefore, until the 

CUStomers of Direct Marketers accept the goods Shipped into California, or until the "seasonable" period 

of time has elapsed. these goods, in California, remain the property of the Direct Marketers. This 

property. Uke the Offices in National Oeograpb1c, supra, and the Single independent contractor solicitor 

in T}!ler Pipe Industries v. Washington, 483 U.s. 232, 250, (1987).37./ are afforded the direct benefit of 

california's police, fire and other government protections. 

D. 	 The Physical Mass of the Catalogs placed in California Provides Another 

"Nexus" Unto 


. Finally, the annunl mail solicitations, generally catalogs, C'!f California cons~mers by Direct 


Marketers dwarfS the 230,000 catalogs and flyers, involving 24-10115 of sol~d ~e, WhicJl only one : 


company, Quill. produced in North Dakota. (QUill. supra, at 29, 33) The stipulations ~,erein (stip.•para 

9). paralleling the facts in.Q!ill!. (at 10-11) reflect that mail 8'01ici~tions a~~ forwarded to persons v.'bose .... 	 . . 	 . 
names Direct Marketers obtain from independent sources. III o!li~ W:">fd:i. persons wh(: llave never 

29. (._continued) 

do nOI pass to the buyer until acceptance; and . 


"(b) Use of tbe goods consistent with the purpose of trial is nut acceptar:ce but 
failure seasonably to notify the seller of election to return the goOds i~ acceptance. and if 
the goods conform to the contract acceptance of any pan is al.:ceplan~ of the whole;" 

30. The Court in one of the Tennessee C3$CS, SFA Folio. at f. so concluded. 

31. The poultry company sued for a refund of the purchase price of p.rocessing equipment and 
the district COllft (lismissed the matter, a decision upheld by the appellate cOun. The poultry corr.pany 
argue(f lIle Irania~on involved i\I sale an approval, but the appellate COUT! fljsagreed.· , 

32. See also Standard Pressed Steel v. Washington Rev. DepL 419 U.S. 560, 56i ·62 (1974) 

14. 
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requested the catalog. If the 198 companies which have either registered or received determinations 

from the Board (pursuant to section 6203(1)) engage in a minimum of 300,000 catalog solicitation.c; each 

year, using lhc 24 lons of waste Cleated by Quffi as an average, the solid waste which must be disposed 

of in California (a "benefit" to Direct Marketers) could easjly exceed 4,752 tons! 

These catalogs clearly benefit Direct Marketers. The sheer bulk of a major Direct 

Ma.rketer's catalogs withhl California is more tban a match for a single office which even plaintiff would 

concede would create "nexus." The protection California provides to this property is similar to the 

protection California would provide to one office. The aval1ability of disposal for this paper is certainly 

a direct benefit provided to Direct Marketers by tbe state. (Quill. supra, at p. 33-34.) 

V 

DIRECI' MARKETERS' PURPOSEFUL DIRECTION OF 
ECONOMIC ACTIVITIES TO AND m CALIFORNIA GIVES 
TIilS STATE JURlSDICI'ION TO REQUIRE USE TAX 
COLLECTION EVEN IF DIRECI' MARKETERS HAVB NO 
PHYSICAL PRESENCE IN CAlJFORNlA 

The Supreme Court bas held that states may require out-o/-state enthies to collect its use 

taxes when tllere is a ·nexu.~"-·some definite link, some minimum coullcction"--between the entity and 

the state. National Geograghic, 430 U.S. 561. The Supreme Court has found this requirement in bOth 

the due process and commerce c1ausa 

Nothing in the policies underlying lhe commerce or due process clause "ne:cus" 

requirements suggeslS that DireCI Marketers should be exempt from stllte use tax cone~ion 

reqUirements, particularly since the levy involved is a use tax. 'The oU.I-of-stllle seller bl~omes liabl(~ .. 

. only by failing or refusing LO collect the tax from the resident consumer ... fTJhe sol(; burden 

imposed upon !be out-of-state seller by [8 use tax statute] is the admir~istrative one of collecting it .. 

National Geographic, 430 U.S. 558. It hardly offends traditional due process notions of fair play to 

"make !be distributor the tax collector for the state" (c;'eneral Trading ·Co. v. Tax Comu:n 322 U.S. 335, 

338 (1944») when Direer Marketers' intentipnal projection of their economic presence ir~to tbe state has 

given rise to the tax~d activity. Indeed, in an ~leCImnic age-nllu whel!. 8$ here. sophistJcated compl.lter 

tecllniques allow for systematic exploitation of distant markets-oil woul:j be ~noJtlalous t::> hold tbat 

commercial entiti.es may escape all t~tion obli~Lions by the Slates from whi~.h they draw subsl~ntial 

15. 
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benefits simply because they do not maintain a continuous physical presence there. a. Burger King 

2 Corp. v, Rudzewicz, 471 U.S. 462, 476 (19BS); McGee v. International Life Insurance Co., 355 U.S. 220,' 

3 222.223 (1957).331 

4 Under these precedentS, California courtS plainly could assert jurisdiction over a Direct 

5 Marketer if, for example, a California customer brought suit because be/she was injured by one of the 

6 productS lbe Direct Marketer had shipped into California. See Burger King, mtm!. 471 U.s. 111 473; 

7 World·Wide Volkswagen v. Woodson, 444 U.s. 286, 297·298 (1980); McGe!:, 355 U.S. at 223. There is 

8 no reason to suppose that a state nevertheless lacks authority to impose a duty to collect a tax 011 the 

9 Direct Marketer arising out of the same mmsaction. To the contrary, the Supreme Coun held in tbe 

10 leading case of International Shoe Co. v. Washington 326 U.S. 310, 321 (1945)li' lIlal due process 

11 objections to personal juriSdiCtion and to state laxing authority must be judged by the same standard: 

12 "11le activities which establish [the taxpayer'sj 'presence' Subject it alike to taxation by the state and to 

13 suil to recover lIle tax.' And that is hardly surprising since the same "minimum contacts" formula is the 

14 toucnstone in each selling. (Compare, e.g. Burger King, supra, 471 U.S. at 474; World-Wide 

15 Volkswagen, supra, 444 U.s. at 291; International Shoe, supra, 326 U.s. at 316, Nalional Geographic, 

16 sup;a. 430 U.S. at 561; Miller Brothers Co. v. Maryland 347 U.S. 340, 345 (1954).) 

17 or particular relevance here is the Supreme Court's observation in Burger King that: 

18 

19 

20 

21 

22 

"UJurisdiction in these circumstances may not be avoidecfmerely because t\le 
defendant did not physically emer the forllm st~te. Although t~ritorial presence frequently 
will enhance a potemial defendant's affiliation with a state and reinforce the rea.~onable 
foreseeability of suit there, it is an inescapable fact of modern ::OmrnerciaJ. Ute that II 

substantial amount of business is transacted solely by mail and 'wire communicadons' across 
state lines, Ihus Obviating tbe Deed Jor pbvsical presence within a ·$tate. in which.: business is 
conducted. So long as a commercial actor's efforts are 'purpose~lly dlrectetl' toward 
residents of another State, we have consistently rejected the nolion that an abse1:lce of 
physical contacts can defeat personal jurisdiction there! (471 ~.~: at p. 476; en)phasis adde,!.) 

23 TIte due process "nexus' requirement, wi~h respecl to st~te taxa~ion, as the Supreme Court 

24 
33. TIlis conclusion draws significant SUppOl1 from tbe Supreme Court's decisions in the dc,sely 

25 related area of personal jurisdictiolL The Supreme Court has held that a ·'forum Stat~ does not ~;";ceed 
its powers under the Due Process Oause if i! asserts personal jurisdiction over a corppration that' 

26 delivers itS products inlo the stream of commerce with the expectation '~at they will l;Ie purchased' by 
Co.1nsumers in the forum State' and those products subsequently inju~e forum consumefS: Bureer !Gng. 

27 471 U.S. at 473, quoting World·Wide'Volkswagen Corp. v. Woodson (1980) 444 U.S. 291, 297·298. 

28 34. This case involved a personal jurisdiction and a Slate'S jurisdiction to tax (see 1.I!s~ Shaffer v. 
liei~ 433 U.S. 186,203 (19TI». 

16. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

has eJ,:plained in descnbing the closely related due process limit on the assertion of perlionaJ jurisdiction, 

is grounded on the principle that st:ltes may not assert authority over out-of-state entities in a manner 

tbat 'offend(s] 'traditional notions of fair play and substantial jllStice/~ (International Shoe, 326 U.s. 

316 (citation omitted). See also World-Wide Volkswagen. supra. 444 U.S. 286, 292.) III the lax setting. 

this due process ·fair play" principle assures that "the laxing power exerted by the state bears fiscal 

relation to protection, opportunities and benefits given by the State." Wisconsin v. J.C. Penney CO. 311 

U.S. 435, 444 (1940). The parallel commerce clause nexus requirement--tlle initial prong of the four-

pan Commerce aause test first set out in Complete Auto 430 U.S. 287-is similar to (aDd in part 

derived from) the due process nexus limitation; it prevents 11 multitude of sunes from impeding 

inte.rstate commerce by taxing transactions with which they have no substantial connection. (See alBo 

Goldberg, v. Sweet. suprq, 109 S.CL 589-590.) 

V1 

ASSUMlNG NATIONAL BELLAS HESS RETAINS ANY VALIDITY. 
CALIFORNIA MAY srll..L CONSTITIJTJONALLY REQUIRE USE TAX 
C0lLECI10N BY DIREcr M.AR.KE.TERS 

Plaintiff argues (rev. mem., pp. 8-10) that Direct Marketers are iclenrical to the retailer in 

National Bellas Hess by Citing the dissenting opinion of Justice Portas ill National Bellas Hess, which 

purported to relate the facts of that retailer's credit e>..tension activities. The opinion of the Supreme 

O)urt never discusses that mail order catalog retailer's credit extension activities or the manner in which 

that retailer obtained payment for orders,~/~! Therefore, plaintiff'i; argument that ill National Bellas 

35. Chief Justice Charles Evans Hughes wIote the following slatt;meDt in 1928:.. 
DA dissent in a court of last resort is an appeal to tile *oodhig lipirit of 'the law, to 

the imelligence of a future day, when a later decision may posSibly correct the error into 
which the dissenting judge believes the court to have ~n betray~.·' .(Hughes, The 
Supreme Court of the United States (1928), p. 68) .... . 

In National Bellas Hess, the three dissenting justices (Black, DO)lgIas. and FOrtas) slaled a 
belief that "8 realistic approach to the facts of appellant's business" would ~~ve led to' an upholdiIJg of 
lhe tax in issue. (386 U.S. at 760) They noted that the affidavits upon wllich the CllIle was tried did not 

Idisclose the details of the company's credit operations in Winois, but they were willing to make c~rtain 
25 assumptions that such credit business would Icad to local activities. @.. at 161-62) On the basis.:of 

26 

27 

28 

these assumptions, the dissenters concluded that "BeUas Hess is not sin:!ply .~ing the facilities of ' 
inlerstate commerce to serve custOmers in Illinois." (lQ. at 762) 

The majority in National Bellas Hess was unwilling to make lbese assun'lptions, basiIlg its 
holding on tile statement of fact that ".wI! of the contacts whiclt National 40es have with the State are 
\'ia the United Slate.~ mail or common 14nier.· @. at 754) (emphasis addUd) The majority simply 
refused to make the assumptions regarding local activities 'which tbe dissent was willing to draw from 

, . (continued...) 

17, 
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Hess the Supreme Conn rejected predicating 'nexus" on a mail-order retailer's credit extension activities 

2 is specious: 

3 Clearly, Direct .Marketers communicate (including accoDlplishing sales) with and have 

4 connections with their customers by means in addition to the mail and common carriers. Direct 

5 Marketers participate in at least two nationwide credit extension and collection systems (VISA and 

6 MasterCard). For plaintiff to argue (rev. mem. p. 9) that this participation takes place outside 

7 California basically begs lIle qnestion which National Bellas Hess poses. The que.'1tion is whether a 

8 retuiler's communications and connections with customers involve anything more than the m81ls and 

9 common carriers. If so, (as occurs with Direct Marketers) the inquiries are then whether the Slale 

10 asserting a use tllJ( collection responsibility directly or indirectly provides benefits and services to tbe 

11 retailer or to the retailer'S in.state activities. If these inquiries are answered affirmatively, a retailer's 

12 activities are subject to stale taxation. The fact that a retailer uses tbe mails or common carriers to 

13 conduct its business wID nol, then, take away the state's ability to require use tax collection. 

14 The benefits and services provided to the california institutions which issue the credit cards 

15 accepted by Direct Marketers directly benefit Direct Markettml, as do the benefits afforded Direct 

16 Marketers' property in california and the disposal of Direct Marketers' catalogs. Similarly, to the extent 

35. (_continued)

18 the faelS that were present in the rather limited record. 


If the couns were to make a general practice of using sbortcomings pOinty<! out ill 

19 
 di.~senting opinions, as plaintiff seeks, to broaden the scope of the majority opinions w~ch were th~ 

targets of the dissenters, there WOuld be a dangerollS stifling o( Y3.1uaVle .dissent. Under those 
20 condjtions, judges who consdentiously wis~ed"to poill~ out what they perceived to be injustices resu"lting 

from misapplication of Jawor fact WOuld hesitate to rprtbrigbtly set {onb their dissenting views for ·fear 
21 that the shortcomings that they perceived in the majority opinion wOlild later be tumtl!1 around to .i!!lQ 

to tne SCOpe of tbe majority opillion and ~hus lncreastl the perceived !-njustice. Under ,theme condi~ons, 
22 the dissentine opinion could soon lose the noble function assigned to it by fomJer Chi~f Justice H~ghes. 

. • ! 

23 36. Similarly, plaintiff'S reliance on 1..1.. Bean v. Com., Dept. of Revenue «pa.Cmwltb. 1986) 516 
A2d 820, 82]·25) is misplaced. The use tax statute at issue was silent With r~ect to) retailer 

24 benefitting from banking in Pennsylvania.. Although tbe stipulated fa~t~ reflected 1.1. :Bean's accep'tance 
of credit cards issued by Pennsylvania institutions, the facts are absenl any details concerning the credit 

25 	 Clrd systems 8lJd/or 1..1. Bean's involvement therein, and the opinion never qiscusses qedit card ' 
acceptance. For the same reasons, the reference to Bloomingdale's v. Dept. of ReveD\~ (pa.Cmwlt.h. 
1989) 567 A.2d 773, is unavailing. Plaintiff's citation to SFA Folio Collection, Inc. v. >'Bannon. 585 A2d 
666 C.nnn. 1991). is meritless. In "that case, the Conn stated that retiUler did Dot benc;fU from the­

27 Connecticut coun system because the risk of loss 'falls upon the credit car~ company.~ The stipUlittetl 
factS herein reflect that Direct Marketers directly panicipate iii the nationwide credit card systems which 

Z8 iuclude aetivjtil':.~ in California. 

18. 
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2S 

the 'physioll presence' in california of the property of Direct Marketers, remains any prerequisite to an 

imposition of a use tax collection and remittance responsibility, Direct Marketers do, in fact, have 

proJ>crty in California (catalogs and merchandise sold on approval). 

VII 

PLAINTIFFS CLAIMS OF BURDEN ARE MERITLESS 
BOTH PRACTICALLY AND LEGALLY 

The question before this Coun is whether Direct Marketers can constitutionally be required 

to collect and remit california's use taxes pursuant to section 6203(f). Plaintiff's arguments regarding 

burden (rev. memo pp. 15, et. seq.) are both legally and practically incorrect and advanced seemingly 10 

transform the Single legal issue to be decided in this case to one of national legal policy and 

insurmountable complexity. SSE seeks Direct MlIrketers' compliance with section 6203(f). Not before 

this Coun is the question of whether as a matter of national law involving Direct Marketers and all the 

stales, use tax collection should be a uniform nationwide requirement. I' 
Pursuant to section 6203(j), Direct Marketers aTe required to conect and remit a single fate 

of use tax for all sales to California. Therefore, whether or not 44 other states and the local 

jurisdictions therein may also constitutionally require Direct Marketers to collect the use taxes of such 

otber statcs (and local jurisdiaions) is irrelevant. 

In Nationa} Bellas Hess, 386 US. 759·60. the Supreme Court focused on the 'virlua! welter 

of complicated obligations to local jurisdictions" which would occur if every pOlitical subdivision could 

'entangle" each mail..or<ler seller in allministrative and record.~eping: requirements. B:f comparisoH, al 

issue herein is the constitutionality of a single use lax rate coupled with a single state sales and USi! tax . ..! 

n:turn which is submitted to a single stale entity, SDE. E..I The "emimgJement" ration~le of tbe 

National Bellas Hess deciSion has no application to tbis case. 

Nothing whatsoever in tlte record of tbis case supports plaintiffs contentions regarding Ihe 

37. Plaintiffs's reference to the poinl-oC·sale retailer not facing the "burden' of multiple 
jurisdiction sales tax collection (rev. memo pg. 16) borders on Ihe absurd. In caJiforn:8. the IOCllI . 
retailer musl pay tbe state. ns well as any local, sales taxes applicable to eaoJl separat~ loCation. /, 
retailer with more than one location in more than one local jurisdiction could lind itSelf required 10 

collect varying raTes of California sales tax (as now occurs, for example, for ~~ain· retailers with 
localkms in alld out of the 'BART" counties). Such retailers bave adm,inisu'3tive and bookkeeping

i requiremenls which do not burden Direct Markelers subject to the single California use tax rate. 

I
I lQ 
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' .. 

expenses of and consequences (for example, lost catalog space) of notifying customers of any 

2 jurisdiction's use tax requirements. These arguments (not fact) ignore the undisputed facts that most 

3 sales by Direct Marketers are accomplished through the acceptance of credit cards and that CUSlOmers 

4 have access to "800" telephone numbers of every Direct Marketer. (Stip. para.'s 12, 15.) Direct 

5 Marketers are not prevented from informing customers of California single use taX rate, when customers 

6 call an "800" number and place an order using a credit card. In addition, Direct Marketers obviously 

7 face collection requirements if, for whatever reason, customers who place mail orders fail to remit the 

8 proper amount. Finally, JUSt as computers allow Direct Marketers to process telephone orders from 

9 every comer of the counny, to seek approval for every credit card sale, and (for some Direc[ Marketers) 

JO to generate computer entries for every credit card charge, computer technology (software) is available [0 

11 Direct Marketers for billing and remitting of use taxes.3S1 

12 ~l 

13 CONCLUSION 

14 Summary jUdgment should be entered in favor of the defendants. 

15 DATED: June 14, 1991. 

16 Respectfully submined, 

17 DANIEL E. LUNGREN 
Attorney General 


18 

JAMES B. CUNEO 


19 ~upervising Deputy Attorney General 


20 
 );a?1b . 
kV~~~;;~N21 
Deputy Anorney GeaeI1!1 


22 

Attorneys for Defendants 


24 

25 

26 38. See Hartman, snpr4, at 101]·12. Such so!tw'dre fills an obvious need as m::ny firrus ba\'e 
both local Slore and mail order components, and/or stores in jurisdictions with variou.~ rale~ and are

271 thus required to collect and remit more than one tax rate to possibly more than one Jurisdiction. ~t\lso, 
it defies logic to assume that Direct Marketers with at lca.~t $500,000 and p6s.~ibly in excess of 

28 $10,000,000 in california sales alone, are conducting business utilizing modern computer teclull1}ogy in 
II cvexything but internal accoullting. . .. 

I 20. 
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• I • .. 

DECLARATION OF PERSONAL SERVICE 

Case Name: DMA v. Bennett, et al. No. S88-1067 MLS 

I declare: 

I am employed in the County of Sacramento, California; I am 
18 years of age or older and not a party to the within entitled 
cause; my business address is 1515 K St., P. O. Box 944255, 
Sacramento, California 94244-2550. 

I served the attached: 

DEFENDANTS' MEMORANDUM OF POINTS & AUTHORITIES IN 
OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
AND IN FAVOR OF SUMMARY JUDGMENT FOR DEFENDANTS 

by personally delivering a true copy thereof to each of the 
following names persons on the date and at the address as follows 
in said cause: 

NAME/ADDRESS 

John A. Mendez 
Downey,m Brnad, Seymour & Rohwer 
555 Capitol Mall, 10th Floor 
Sacra11l.ento I CA 95814-4686 

June 14, 1991 

J declare under penalty of perjury the foret)O'ing is t:cu~' and 
correct, and that this declaration was executed at Sacrame~to, 
California on June 14, 1991. .'. l 

STEVEN J. GREEN 
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DECLARATION OF SERVICE BY FAX 

Case Name: DMA v. Bennett, et al. No. S88-1067 MLS 

I declare: 

I am employed ~n the County of Sacramento, California; I am 
18 years of age or older and not a party to the within entitled 
cause; my business address is 1515 K St., P. O. Box 944255, 
Sacramento, California 94244-2550. 

I served the attached: 

DEFENDANTS' MEMORANDUM OF POINTS & AUTHORITIES IN 
OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
AND IN FAVOR OF SUMMARY JUDGMENT FOR DEFENDANTS 

by Faxing a true copy thereof to each of the following named 
persons on the date and at the phone number as follows in said 
cause: 

NAME/ADDRESS 

Martin Eisenstein June 14, 1991 
(207) 783-9325 

I declare under penalty of perjury the foregoing is ':rue and 
COrrE}ct, and that this declaration was executed at Sacrament.o, 
California on June.14, 1991. . 

STEVEN J. GREEN 
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12 MARKETING 

1 DOWNEY, BRAND, SEYMOUR & ROHWER 
JOHN A. MENDEZ (#95450) FILED 

2 555 capitol Mall, 10th Floor 
Sacramento, california 95814-4686 JUL 1 2 ·1991 

3 (916) 441-0131 
~ u. s. D,STmcr COURT 

4 8RANN & ISAACSON BY OISTRICJ OF CALlRlRNIA 
GEORGE ISAACSON 

5 MARTIN I. EISENSTEIN ~-." 

Post Office Box 3070 
.'6 Lewiston, Maine 04243-3070 


. 


Plaintiff 

UNITED STATES DISTRICT ·COURT 

EASTERN DISTRICT OF CALIFORNIA 

ASSOCIATION ) No. CIVS-88-1067 HLS 
) 

13 ) ORDER GRANTING PLAINTIFF'S 
Plaintiff, ) MOTION FOR SUMMARY JUDGMENT 

14 ) 
) 

15 ) 
M. BENNETT, et a1. , ) 


16 ) 

Defendants. ) 


17 ) 


18 ------------------------) 
19 This matter came on for hearing on June 28, 1991, on the 

20 ~otion of Plaintiff DIRECT MARKETING ASSOCIATION, INC. for 

21 summary judgment and the cross-motion of Def~ndants WILLIAM M. 

22 BENNETT, et al. for summary judgment. Plaintiff was represented 

23 by George Isaacson of Brann & Isaacson and John A. Mendez of 

24 Downey, Brand, Seymour & Rohwer. Defendants were repre~ented by 

25 steven J. Green, Deputy Attorney General, state ~f Cali~ornia. 

26 rhe c~urt, having read and considered the motions, memoranda 

27 of points and authorities, stipulated facts, and affidavits 

28 submitted both in favor and in opposition thereto, and having 
DOWNEY 
BRAND 
SEYMOUR 
J:ROHWER 

v. 

WILLIAM 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

---000--­

BEFORE THE HONORABLE: MILTON L. SCHWARTZ, JUDGE 

---000--­

DIRECT MARKETING, ) 
) 

Plaintiff, ) 
) 
) NO. civ S-88-~067VS. 

) 

BENNETT, et al., 	 ) 
) 

Defendants. ) 

-----) 

---000--­

REPORTER'S TRANSCRIPT 


JUNE 28, 1.991 


---000--­

JANE E. BEAUCHAMP, CSR j6408Reported by: 
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APPEARANCES: 

For the Plaintiff: 

BRANN & ISAACSON 
Attorneys at Law 
184 Main Street 
Lewiston, Maine, 04240 
BY: GEORGE S. ISAACSON, Esq. 

DOWNEY, BRAND, SEYMOUR & ROHWER 

Attorneys at Law 

555 Captiol Mall, Tenth Floor 

Sacramento, CA 95814-4686 

BY: JOHN A. MENDEZ, Esq. 


For the Defendants: 

DEPARTMENT OF JUSTICE 

Office of the Attorney General 

1515 K street, suite 511 

Post Office Box 944255 

Sacramento, CA 94244-2550 

BY: STEVEN J. GREEN, 


Deputy Attorney General 
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SACRAMENTO, CALIFORNIA, FRIDAY, JUNE 2S, 1991 

2:00 P.M. 

---000--­

THE COURT: The following constitutes the decision 

of the Court on these cross-motions for summary jud~ent. 

Plaintiff, Direct Marketing Association, Inc., 


filed this section 1983 action on behalf of its members 


seeking declaratory and injunctive relief. 


The controversy arose when defendants, individual.J> 
members~nd officers of the California Board of 

Equalization demanded that plaintiff's members collect a 

use tax from their California customers if they, one, 

J> 
maintain~substantial and recurring solicitations of and 

sales to California customers; and two, accept credit 

cards issued by California financial institutions. 

Plaintiff contends that imposition of use tax liability 

in this case is unconstitutional because there is an 

insufficient connection between California and the 

members it seeks to tax. 

The Supr~me court has held that under the due 
c.iltr)$E 

proces~of the 14th amendment and the eommerce c:l.ause, it 

state may not impose the burden of use tax colle?tion 

against an out-oi-state entity unless. there is a 

sufficient nexus between the state and the entity. 

National Bellas Hess, Inc. vs. Department of Revenue of 
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the State of Illinois, 386 U.S. 754 (1967). In applying 

that rule, the Court has found a sUfficient nexus where 

the out-oi-state entity has a place of business, 

employees or property within the state. It has found the 

nexus insufficient where the only connection with 

customers in the taxing state is by common carrier or the 

United States ~ail. 

According to the facts presented to the Court by 

stipulation of all parties in this case, plaintiff's 

members do not have offices, outlets, stores, warehouses 

or other facilities, stocks oi goods, real property or 

employees in California. They do not have agents, 

independent contractors, or representatives soliciting 

sales in California. They do not maintain bank accounts 

in California. They do not ship products to California 

customers from any location in California. Plaintiff 

contends that in light of these facts, the Supreme 

Court's holding in National Bellas Hess compels this 

Court to rule that defendants' imposition of use tax 

liability ie unlawful. 

Defendants, however, contend that plaintiff 

interprets the sufficient nexus test too narrowly. 

According to defendants, there is Sufficie~t nexus in 

this case because plaintiff's members accept credit cards 

issue~ by california financial institutions. The parties 

BRS-01028 




1 

( 

! \. 

2 

3 

4 

'5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5 

agree that a substantial portion of the credit card sales 

to California customers are charged to the customers' 

VISA and MasterCard credit cards issued by California 

banks. Defendants argue that other factors also weigh in 

favor of a finding of nexus, including the fact that 

defendants' advertisements and catalogues generate 

literal garbage which must be disposed of by the state, 
" 

and the fact that sales to California residents require 

California 800 line telephone calls, debt collection in 

this state, and frequent shipments to California on state 

highways. 

Defendants also contend that a rigid application 

of the doctrine artiCUlated in National Bellas Hess is 

improper for several reasons. They contend that because 

the direct marketing industry has grown dramatically 

since National Bellas Hess was decided in 1967, the 

doctrine of that case is obsolete. They also contend 

that since the Supreme Court has expanded its notion of 

~ S 
what constitutes "minimum contac~ with respect to 

personal jurisdiction, it is reasonabl~ to assum~ that 

the Court is moving in the same directi~n ~~th r~spect to 

sufficie~t nexus and use tax liability; 

Thi~ Court does not find these ~rguruents 

persuasive. The Court does not find u6e-.;.ot California
~ 

financial institutions or any of t~e oth~~ factors 
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mentioned by defendants to be comparable to the 

maintenance of retail outlets, employees, or property 

within the state. Additionally, although the direct 

marketing industry may have only been a fraction of its 

current size at the time the case was decided, the sales 

transactions which took place between Bellas Hess and its 

Illinois customers clearly required reliance on Illinois 

financial institutions. The dissent found this 

significant in terms of meeting the sufficient nexus 


test, but clearly the majority did not. 


Furthermore, defendant~ ~nte~that ... 
International Shoe Company vs. Washington, 326 U.S. 310 

(1945), stands for the proposition that the test for 

minimum contacts is or should be interchangeable with the 

test for sufficient ne~us.~ court finds that this 

conclusion or reading of International Shoe is erroneous. 

Although the Court stated that the activities of the 

taxpayer in the taxing state subject it alike to taxatjon 

by the state and to suit to recover the tax, the Court'm 

ruling was limited to the facts before. it. Of course, 

the factors which are relevant. to .....a determination p£. 

minimum contacts may also be relevant tq a determination 

of suffi9ient nexus. Nonetheless; the two doctrines are 

distinct. 

Defendants additionally argue that during the 
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short time prior to customer acceptance, the goods 

plaintiff's members shipped to California residents 

remain the property of the members. Defendants conclude 

that because this property enjoys California police and 

fire protection, plaintiff's members are receiving a 

benefit from the state which justifies imposition of use 

tax liability. The Court does not agree with this 

analysis. Title to the goods in question remains with 

the seller only whe~e the sales are sales on approval 

pursuant to Uniform Commercial Code section 2-326. There 

is no evidence or facts before the Court indicating the 

sales by plaintiff's members are on approval. The 

general presumption runs against delivery to a customer 

being a sale on approval. Gold IN Plump Poultry, Inc. 

vs. Simmons Engineering Company, 805 Federal Second 1312 

(Eighth Circuit 1988). I~ any event, a ruling in favor 

of plaintiff on this motion would not preclude defendants 

from imposing a use tax against an out-of-state retailer 

who maintained property in this state. 

In sum, although defendants have raised a number 

of meritorious arguments as to why NationaJ Bella$ Hess 

should be reconsidered or'~eversed or mod~fied/: this 

CQurt feels it is still ~ound by it. c9n~equen~ly, th~ 

Court concludes th~t in th~ absence of a ~learly 

distinguishing feature, defendants cannot ~awfully 

~------------------------------------------------------------------
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require plaintiff's members to collect and remit a Use 

tax on sales to california customers solely on the basis 

that those members maintain sUbstantial and recurring 

solicitations and sales to California customers and 

accept credit cards issued by California financial 

institutions. Accordingly, the Court is compelled to 

grant plaintiff's motion for summary judgment and does do 

so hereby and denies defendants' cross-motion for summary 

judgment. 

MR. ISAACSON: The only question I have, since 

summary judgment is being entered, it resolves all the 

issues in the case, is judgment also being entered in 

plaintiff's favor? 

THE COURT: That follows the granting of the 

motion for summary judgment. 

Also, the affidavit of stephen cle,g filed on 

behalf of plaintiff on June 21, 1991, is stricken. 

---000--­
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CERTIFICATE OF COURT REPORTER 

--000-­

1, JANE E. BEAUCHAMP, Official Reporter, 

certify that the foregoing pages constitute a true and 

correct transcript of the testimony contained therein as 

reported by me and thereafter reduced to typewriting to 

the best of my ability. 

July 2, 1991. 

ralJ i-P-r;t fJw uJ1 "1{)/'
J~ E. BEAUCHAMP, CSR iJ40S 
Official Sho~tharid ~eport~r .. 
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DECLlnUiTION OF MAILING 
section lOlJa(3)} 

I am a citizen of the United States, over years of 

age and not a to the within action My business address 

is 555 l-1all t 10th fC'loor, Sacramento t California t 95814. 

I am \vi th my 's for the 


collection and for mail with the 


United States Postal service that sallie in the 


course of business. On Sf 1991 I served the 


ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


a copy thereof in a saaled with ful 

thereon for collection and lIlail on that date 

fall business addressed as fo~lows: 

steven 
Office of the General 

Post Office Box 944 

Sacramento, California 94244-2550 


I declare under of that the 

true and correct. Executed on 8, 1991 at Sacramento, 

California, 
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MEDLINE Susu M.lbaasdl M_ddt:ia,lIlJIl1>iI6D1l61l.441l6 1~1W7Jl37.l75l; Fax 

MtdllJle ladutrlcs. Inc. One Mtdlinc: PIa~ 

r 
VIA F.AX 55g..31.2-29:2~ 

May 29, 2007 

Mr. Albin C. Koch 

tlo CIll1i~ Totml'Y 

MuniSe.rvices LLC 

Snocast Lane 

E1 Dorado Hills. CA 


Re: J)gljym Oliligatio~ ofJntemet Retailers, 

Dear Mr. Koch: 

My name is SllSIUl RusscJi, and I am 8. corporall: attDmey with 1Oyears' experi~ world.ng with companies 
tbat make sales TO CObSUln01'S and othm via the intr::mct. For a numbtJr ofyean 1 was c:mployod IlS Associate 
General Counsel ofSears, Roebuck & Co. which bM at least one subsidiary mgagcd in making intcmct 
sales. . 

You have asked what delivOl'Y obligatiw the internet innnsny ~ accepTB inmaking sales via the 
internet. For example, does fuc delivery obligation tetminate upon shipmcntvla common carrier from 
storage fhcllities to tllc customer or do thoy typi:;ally cotltin.ne to be respollBible for and own the good~ 
shipped until after actual delivery to the customer occurs? 

My e<tperience is that the marlcetplace demands 1hat internet remilers rema1n responsible for the goods that 
they ship nolll after actual delivery to the purchaser. This because internet purchasers are not willing to 
purchase from websites before they actually can see the goods beblg purchased to make sure they fit their 
orders. This induny practice has helped make Internet selling more andtnore successfuL 

.Oftt:n people experienced with internet selling wlll refer to Ihls pfaCticc as $clling "roB dostlnlltlol1."evCD 
thou~ no sacb llDlglJltge is posted on the website, because in business tetmS, that is what their shipping aJld 
deli'Vc:ty responsibility i$. . 

Yours very truly, 

~M~ 
·SUSll'O Russell 

Medline, Inc. 

Director ofTax and Insurance. 
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Report for MuniServices UC and tbe.Attomey(s) Representi", MUniServfces. UC 

Prepared by Patrick A. Scholten, Ph. D. 


Date: Sunday. July 15, ZG07 


:1. Introductions 
'n this report Iwilt discuss a brIef history of traditional retail markets, 1hQ dHferent 
type of retalllntemet entitiesalong with theIr pros and cons, and various internal 
functiOnal areas required to operate and maintain a successful retail Internet 
bu$iness. The discussion then moves to descrlbJ~ the lega' and contractual formats 
utilized to transfer ownership of goods In retalllntemet goods markets. 

2. Retail tntemet Busin6ss Swcmres and Intemal OpemtiOIl!l 
2..1 TtaditionalRdvllMtlrket 8ot:kgmund 

This background informatiOn helps set the stage for the eVolution of how to run a 
successful Internet retail operation. Similar issues that face<d retailers in the 1870' s 
and 1900's are cropping up again as the Internet changes the retajl landscape. 

Tradltiona' means fur JetGi'el'$ to seH their produtU was by renting or purchasing 
J,lJQPert'1 where the physical entity (retall outlet) would reside and consumers would 
visit the outlet, Inspect the goods' various characteJistics and decide to purchase or 
not. The geographic reach of these traditional retail outlets was limited to 
consumers In the surrounding areas. To broaden itsconsumer base, tradition", 
retailers hed to rent or purchase add"rtional propertY 'to set up another outlet. Not 
onlv was this costJr, but mal'la(ing seographlca"y-dlsparate entities could prove to 
be problematic. 

The traditional retail model confers both costs afld benefits to consum&J'S. on the 
benefit side, consumers could visit the entity and inspect the BOods prior to_~king 
a purchase decision. Additionally, consumers could establish relationships with the 
store owners and other individuals working at the retail outlet. Thus, a trust 
relationship was built over time between the retailer and tOllSUmer. Consumers, 
however, incurred search costs each time theyvisited the retailer. This cost might 
come In the form of "shoe leather" costs (thl! explicit cost of travel to and front the 
physical outlet - such as gas or the bottoms of one's Shoe). Th~n~ is also an implicit 
cost of the time it takes a consumer away from other activities. 

In 1872, Aaron Montgomery Ward established the first maif-order retail bU$in~s$. 
Ward's strCltegy was important tor severa' reasons. First, creating a mail-order :retall 
operation permitted a retailer to reach consumers in remote geographic areas; 
without Incurring the fixed costs of setting up a retail outlet in each location. : 
Second, it nduced consumers' search costs since consumers could simply thumb 
through th~ catalogue to find the item they wanted to portNse. setting up a J~rge­
scaJe retail;operation required that retaif outlets be placed throughout the Uni.ted 
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States. The cost of aeating a mai'-:-of'der reta;' husiness. however. was tr.at the 
consumer had to trust that the retailer would deJfver thf: promised Items once 
transfer of payment had occur~d. In addition, mail-order retailers had to make a 

. cost-benefit anaJvsls of which Items to indude In a catalogue. That Is, only a subset 
of products could be advertised in Cit catalogue. 

Ward's InitiaS SUtctfS$ was modest ilt best and faced signific:ant opposition from rival 
loall retailers in rural areas. Part of Ward's success was based on an innovative and 
(at the time) unprecedented rompany policy that gave consumers .!I "'satisfaction 
guarantee or your money back." Since consumers snapping via catalogue could onlv 
see a picture and written deSCription of en item, and not physicaly inspect it, 
Montgomery Wartfs satisfaction guarantee polky was an integral part of ssining 
consumers' trust and Its early success in the catalogue business. After a couple of 
decades and faeing significant CDmpetitlon from its ,ivaI$ears, I'toebudt and 
Company, Ward decided to open 8 retail outJet in Chicago cmd other outlets 
followed. 

This blief.llistory $ets the stage for how c:ompetltlr;m on the Internet has evolved and 
wm evqJve in the future. While the lesson from the MOI'l'tJ0mery WardaSetfrs 
Roebuck rivalry wssests that retailers wfth a multKhannef distribution network wilt 
prevail, there are several reasons to expect an equilibrium to prevai' consisting of a 
combinatfon of Intemet-only retailers and hybrid retailers that have both an 
Internet. operation combined with one or more physical, traditional retail outlets. 
More importantly, however, the story Uhistrates the long-time origin of the money­
back guarantee that Is prevalent In mday's retail Internet bU$ine!S. This politY 
illustrates a 10ng-5t8nding tradition, ana the suPseql!ent "pi framework, among 
retailers that true ownership Is not final until after taldng possession of the goed. 
Indeed, true transfer of ownership only takes place after a period extendine beyond 
physitcll possession of the Item. 

z.z Key Retail internet a..inessStnn:tu1'B$ 
There are tWo broad structures available to retailers using the Intern~t as a 
dlsmbutio~ channel. The ftrst type of structure is a Itpur~play'" Internet retailer. This 
type of re~lef onlv dJstrfbutes goods over the Internet. It doe$ not have a physical 
location wbere consu~rs can go to browse and inspect goods prior ~o purcha~ing 
them. Instead, pu~play Internet retailers have a virtual Nstcffi!front"-where it 
displays p~siQlI and Wl'ittel'l dtscriptlcln$ of each of Its products on jts webs:lt~. 
Once the main website Is set up, m~lntenance 01 the product information on the 
website is as Simple as changing Information contained In a database to whkh .the 
website Is linked. Instead orhaviII! a phYSical location for consumers to visit, the 
pure-play ;.etailer only needs iI warehoU5e to $tore ~nd ship g~ds. The obvious 
advantage j$lower overh~d costs to operate a physical fcIcilitv that is appeall,;g to 
consumerS:and not havi"Jto empJoy a train&(! !ales force. On~~ other hand, 'it may 
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be necessary for the pure-play retailer to hire the professional services of a web 
design company. 

The second ~ntlty structure utlrll.ed bV retailers distrIbuting goods via the Int~met is 
a hybrid ~ta'Jer- Hlst has both one or more physical retail outlets and a "irtuaJ 
storefront. While this strUcture Is eMainly more costly on many dimensions (cost of 
maintaining severa' locatioN. safes staff, cost of a web design firm or dlvlsioh}. the 
cost of maintaining this type of structure may be offset by the benefit, depending on 
the retailers' strategy. 

There are several thincs to consider in selecting abusiness structure. The business~ 
structure decision impacts the retailers' cost structure. Based on a cost structure. a 
retailer can select a strategy to most effectively compete in the marbt. 

2.3lntemoJ OplH'lIfiOM 

2.3.1 Management Team 
Retail Internet rnarJceU are extremely competitive and the management 
team ;s responsible for creating the company vision and QMuring that the 
other ful1d:ional ~reas of the company are executing that Vision. Given the 
dynamic nature ofthesc markets, the management team must respond 
qUickly to changes In the market. 

2.3.2 Marketing Department 
Sua:essfl,lUar8Q..seale Internet reUtilers have a multi-ftlceted marlceting 
department. The functional areas associat&d With the team are merchandise 
selection; priCing and promotional activities; general polley selection such as 
credit policies, return polley, et ~etera; ensuring that the virtual store is easy 
to navigate and has the p.sychologic:al attributes that are comforting to . 
consumers; providing visual images and written descriptions of the products; 
researching the demographic characteristics of Its primary consumers; and 
executing and managing the company image and visio~ created by the • 
management team. 

Product /ifecycle for many products sold on the Internet are relatively short. 
That means ateam of individuals have to be constantly:managing tbe . 
inv~ntory of existing products by adjusting prices and mOr'ljtoring : 
conipetitors" pricing activities. In addition, a worldwide team of buyers rave 
to c~Mtantly be looking for new products and negotiating witP vendor~. 

2.3.3 lnllE:ntory and Warehot.lSe Managemenr Engineers 
Ateam of engi~ers Is necessary to design and Maintain an Inventory clJntro' 
system. EffectIvely and effi<:lently running, a Isrge-scale;openttion reqlJires iI 
reet-time intelligent information process warehouse an,d inveptory svst~m , 
that automates and controls all aspects of the W8l1lhouse. This system woul~ , . 
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inform consumers whether ttJe product of Interest Is available prior to 
purchasing. If properly managed. such 3 system would 31so rt\inimize 
inventory requirements by automatically fIilgginS restocking when it reached 
a defined threshold. 

Warehovse design to accommodate a real-time Intelligent system is 
extremely important. For instance~once consumers initiate an order via the 
website, an automated W8rf!house system will have materi~J handling 
equipment In place 10 know where that product is located in the Inventory 
racles, be able to retrtev~ the product, package and place a snipping label on 
the product to be shipped out wfth the next delivery. This process can 
happen anytime of the dsVwfth mInImal manual labor. However~ a ~arn of 
engineers are required to devefop and maintain such an intricate system. The 
~biJjty to automate this Inventory and distribution systems has a dramatic 
Impact on an orgaolzcltlon's efficiency end profitability. 

2.3.4 	 ITDepartment 
The IT department Is the lubricant that makes the marketing alld real-time 
intelligent system In the warehouse function smoothlv. The n'lancetingand 
ioventory illformatiol'l toncent Mslde in databases, whidl is stored and 
maMged on servers. These servers could be either owned by the retaler or 
leased space managed and operated by an Internet hosting company. 

This team of individuals takes the marketing content -like diSital photOS and 
product descriPtions - to aeare a database of products and ensures that it is 
properly displayed on the retailer's website. In addition, this team develops 
and maintains the linkage With the warehouse so that tonSumers know 
whether the product Is available or when the Inventory needs to be 
restocked. 

Internet security is the root of all Internet retailers business. Tile IT 
department is ensuring that the shopping envIronment Is secure for : 
consumers 50 that person8'lnformatlon'(t.e. credit card information) is:not 
dl$~minated to unauthorized individualS. The. tedmo!QSY required to : 
maintain this G$pect of the business 1$ constantlv being chan8ed end . 

upqated. Security !,)reaches could ruin '" Internet retailer's reputation ~nd 
business. 	 ' 

2..3.5 	 CJ!:hef Information Pertaining to tbt: f,f/fcfency 0/ Internal Op~ratfons 
The close linkages between the internal functional areas reQt4,re that each 
department work closely with one another. Therefore, ;operating a larg~ 
sca!e retail Internet business Is mo~ efficlenUv operat~d with all of the: 
funt;tional areaS in the same geographic location. : 
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3. 	 Standard t.epl and Contractual Fommt for Ownership Transfer In RetaJl Internet 
Markets 
In many ways transfer of ownership of items in retail Internet markets parallels that of 
the mail-order catalogue market. Consumers find a product they want to purchase. 
OnCe the consumer has made a purcha$8 decision they can inform the retailer of their 
"order" decisiOn by providing product and pa-ynumt information over a secure Intemet 
connection. 1 When an order Is communicated to an Internet retailer over II secure 
Internet connection. the retailer will send an automated ~iI confirmation that 
provides essential informatiOn about the purchase. The retailer ships the Item and 
Qwoership is transferred wnen the consumer receives 11 the bilt of safe or r~;pt and 2} 
the physical item. 

According to the federal Trade Commission's (FTC) Facts for Consurrmrs' Guide "Bllled 
for Merchandise You Never Received? Here's What To 00" the company ts obr"ated to 
ship an or'der with the time stated in an advertisement. 11"1 circumstances where no 
delIvery time is promised, the retailer has up to 30 days after receiving the order to 
process and ship the Item. According 10 the FrC Facts for Consumers~ Guide, the one 
exception to this rule is that ""If a company -doesn't promise a shipping time, and you are 
applying fof cn':Idit to pay for your purchase, the company has SO days to ship aftiar 
receIving your older." 

According to the FTC Facts f<>r Consumers' Guide "'The Coo'~Off Rule: When and How 
to c:am:el a Sale· when £On$umers purchases an Item from a store's permanent: physical 
location they may not be able to return apreviously purchased Item. However, when 
c:onsumer$ purchase Items at a lOcatiOn other thiJn the se/Je,-ls- perJJl<tnent place of 
bUSiness, The COoling-Off Rule extends your rieM to cancel an order for s full refund 
extend$ until midnight of the third business day after the sale. . 

Internet retailers often hav~ a more liberal retum policy than that permitted under the 
FTC's Cooling-Off Rule. Asampling ofontme retailers revealed that items could he 
returned to seller between 10 to 30 days on MO$t items.2 

~aQ~" 	 Jr.< \t '5!2..0Q7 
Patrick A. Scholten 	 Date . 

~ In 1990, ~ United Statf!5 Consre-ionai Budget Office ttmducted a Mud)' 6J'Jtlli& "&n&l1i~ Elettronie Me:hOd$ 
for Malting Retail P;Jyments:" th:lt dlscussesthe forms of payment being accepted by online (and other) retailers. 
%Some itern5 are not returnable. ­
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Retail Markets: Evidence from a Price Comparison·Site." : 

• 4th ZEW Conference on the Economics of Information and Communica1ion 

Technologies, Mannheim, Germany, July 2 - 3,2004. Paper Presented: "The 

Propensity to Advertise Price Online: Evidence from Shopper.com;' ,> 


• University Research Conference, National Bureau of Economic Re.Searc~, 


Cambridge, Massachusetts, May 7 .:.. 8, 2004. Paper Presented: ''T~ Prop~~~ity to 

Advertise Price Online: Evidence from Shopper.com." :'.:' 


------------------------------------------------~----------~-Patrick A. Scholten 	 October 2006 
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• lnternational Industrial Organization Conference, Chicago, TlIinois, USA, Apri123 
24,2004. Paper Presented: "The Propensity to Advertise Price Online: Evidence from 
Shopper.com... 

• Southern Economic Association Conference, San Antonio, Texas, USA, November 
20 - 23,2003. Paper Presented: 'The Propensity to Advertise Price Online: Evidence 
from Shopper,com," 

• Bentley College, Department of Economics, February, 2003. Paper Presented: "Price 
Dispersion ill the Small and in the Large: Evidence from an Internet Price 
Comparison Site," 

• University of Wyoming, Department of Economics and Finance, January, 2003. 

Paper Presented: "The Propensity to Advertise Price Online: Evidence from 

Shopper.com." 


• Grand YaJley State University, Department of Economics, January, 2003. Paper 
Presented: "Price Dispersion in the Small and in the Large: Evidence from an lnlemet 
Price Comparison Site." 

• Indiana University, Department of Business Economics and Public Policy, November 
2002, Paper Presented: "The Propensity to Advertise Prices Online: Evidence from 
Shopper.com." 

• Southern Economic Association Conference, New Orleans, Louisiana, USA, 
November 25-26,2002. Paper Presenting: "Price Dispersion in the Small and in the 
Large: Evidence from an Internet Price Comparison Site." 

• Indiana University, Department ofEconomics Microeconomics Workshop, 

September 4, 2002. Paper Presented: "The Economics of Retail Pricing on the 

Internet." 


• World Congress oftbc Econometric Society, Seattle, Washington, USA, August 

2000. 


• NATO Advanced Study Institute: Stochastic Games, and Applications. ~tO!lr Brook 
State University of New York, July 7 - J8, J999. 

ACAI>EMIC AWARDS AND HONORS 

• 2004 Best Article Prize, Journal ofindustrial Economics tor "Price Dispersion in' 
the Small and in the Large: Evidence from an Internet Price Comparison 'Site" 

, (with'Michael R. Baye and John Morgan). 

• Fred and Judy Witnt:y Scholarship A ward presented by Indiana Uni~ersilY, 2003. 

' ...',
Patrick A. Scholten October 2006 Page ·l 
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'­

PROFESSIONAL ACTIVITIES 
REFEREEING 
Economic Inquiry, infolmation Economics and Policy, National Science Foundation, 
Review oflndustrial Organiz,ation. 

PROFESSJONAL AFFILJA nONS 
American Economic Association, Industrial Organization Society, and the Southern 

-Economic Association. 

Patrick A;Scliolten Oct~r2006 PageS 
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Shi mU/lt SlIInlll.:try 
Ordafod by: 

Sandra Heuer 

USA 

www. 
. " 

ReceIved by: 

9DnOm Heuer 

USA 

Amount 
$19.95 

Thank you for .hopping WIt .coml 

Didn'! receive YQur tntI,.. on:I«7 

You may receive yourOrct8r In separate shipments. If your entire orcler did nol arrive in this ShIpmen!. you 

can treck the statu6 of your ~ at WWw, .comftracking. 


Question • • boiit ,.. o.-n :/, 
Call us aI1-80d:9S6~546;or vr~1 our WOO site at WYlW. .com. We're happy to answer your questions. 
and we're committed to mekil'lgyour shopping experience easy and pleasant 

Want to milk•• ,-.tttm? 
If you are not satisfied with your order. please refer to the Returns Information on the back of this invoice or 
on a separate ~t 

BRS-00981 
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Returns Information 

Your complete satisfaction IS our number one priorlty. If any ifem you order rrom us does not meet your 

expectations, simply rslum it to uS by one of Ihe methods described below. 


To Return an Itam to a Store 
1. 	Take Ihe item with all original packaoing and accessories, pluS the invoice (Including this sMat) to the 

Customer Service Desk at your local 

2 An associate will issue a credit to the original credit card Of provide a Glore credit 


Please nole: Computer hardwaro and compl)nents must be returned by mail. Simply use the provIded 
return label and follow Ihe instructions tor returning Items by mail. 

To Return an Item by Mail 
1. Fill out the Rtlason for Return sec lion balow. 
2. 	Box Ine Hem securely. Enclose the invoice (including this sMal), plus all original packaging and 


accessories. 

3. Use the provided prepaid retum label and ship via U.S. Poslal Service (USPS). 
4. 	We will issue a credit to the original credit card . Please allow two billing cycles for the credit to appear on 

the credit card's printed statement 

Other Return Details 
• Store Gift cards (shopping cards) are not retumable or refundable. 

• For oversi~e or perishable items, please call our Help DesK at 1-800· for assistance. 

• 	We cannot accept ma~ relurns of items purchased in stores or 

• 	II you were sent an incorr&ct. damaged or defective product, we wUf Issue credit lor any applicable 
Shipping and gilt wrapping charges. 

• 	CDs, DVDs. audiotapes, vidootapes, video ~mo5 and computer software must be retumed 


unopened within 4S days of receIpt 


• 	Books must be returned unused and unmarked within 45 days of receipt . 

• 	Comput~r hardware and components must be retumed with any induded software within 15 days of 

receipt. Other electronics items must be retumed within 90 days 01 receipt. 

Exchange InformatiDn 

To exchange an item by mail, please fill oul the two lines below, indicating the Item you are returning and the 
new item YOll would like sent. Enclose thIS information with your relurn. Please be as specilic as possible When 
descnbing the new item. For example, give the item name. color, size, etc. 

'The item returned will be credited to the original credit card and the new Item(s) will be charged to the same 
card. Gift items aTe not exchangeaole by mail. If returned, they will be credited to tho original credit card . 
Shipping charges for the returned item are not refundable and shipping will be charged for the new item(s) 

liems to~Be-. Ex 
Item Re~t~Qd: 

." : ~:J\!Ii.;; : 
New ltem.il2~II.C 

Thank you for shopping at .com, We look forward to serving you in the futurel 
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Problems With Your Order - Ordering - Help ­

Home I '(~ur AcCOU{1t 

P Search jHalp 3 for: I 

You are here: Home Page, ti~lp ) Ory:ler11)9 ' Problems wIth Your Order 


Problems With Your Order 
I..,) Itl!m J.s MIs!jlfl9 My OrQ~r.P.ietll't Arrive 


~Il Jtgm is .D.ilIDI)9.!!!tj:lf Qefectlv.l: 


An Item Is Missing 

Sometimes because of varyIng Item availability and warehouse locations, you may 
receive more than one shipment when you place an order wIth multiple Items. We will 
not charge you extra for split shipments. The InvoIce you receive with your order will tell 
you which Items have been shipped separately. If you stili have Questions about Items 
missing from your order, please .con~(:t us lind one of our knowledgeable Customer 
ServIce Associates will be happy to help you • 

.$ee. mpr.e.on..o.ur.$t)lpplng ~ollcy. 

:rpp. Of.l?ilRE: 

My Order Didn't ArrIve 

Orders shipped through our Priority and Express shipping options can be tracked on our 
s~ipplng carriers.' Web sites. If you wish to track an order, go to If.1I.!;K )'Q!!' pr~.ers. 
We're sorry, but orders shipped by the Standard option cannot be tracked door to door. 
If you stili have questions about an order that has not arrived, please contact u!; and one 
of our knowledgeable Customer Service Assodates will be happy to help you. 

Sqe mp!:e.•91\ pur S!J.Ip'p)1)9 Tlm.e5. 

J9P..oJ.P.ilge 

An Item Is Damaged or Defective 

We are committed to your total shopping satisfactIon. If an Item you receive trom 


.com does not meet your expectations, slmply return it to us. Most merchandise 

can oe returned to a store or by mall within 90 days or delivery. See. ow Return:i.P.Q.lky. 

(Qr..~l!t!QlJs. 

GIft wrapping charges (If any) are not refundable. Shipping charges are not refundable 
except If you were sent an incorrect, damaged or defective product. 

Top Qf.Pijge 

Page J of2 

I !f C<\r! I T'11~ Jm!~r. 
Regi.Sl;ry I WI:;!"! List I GU 

Hello Sandra Heuerl S 

D&pcrtll! 
r-- ­
In Storf 

More Help: OrderIng 

Go tp.l:!ftlP-l:n!lJn..R.iil~ 

~..Q..to Qrdering main p 

Do you have questions? 

Please ~qlJti'!ct .U~, and a knOWledgeable Customer Seflilce ASSOcIate will help you. 


We're happy to serve you 24 hours a day, 7 days 0 weekI 
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~Cll.!,I/'lt I l!¥' ~l;l~t trru;!\J;m:le, 

R~lat;J;y I It!'li!'t US! I ~II 

Hello Sandra Heuer! 5 

Ela(l!'onlc,~ I ·MQI/fns I Musil;"/ Cook!>'.' 10y.<; . 'B:,J Y LlWO.ry Sport& DllPOl't,... 
..- ..---.--..----........ ---.,--.----~..-----. ----..-- "......... ­


.f'ol'thaf.lamo GardonltP(lllol PhotQCcnlGl." I Vi!l(loGa!\10$ .. Apporoi . Gii,,,SX:It.\Wl;ll'!> Alltarmacy:: In Stor. 

P Search IHelP 0:9 for: 

You are here: HQ.Ill.e fag,l! ' H.!:llp ) ~h.jpPing ane!. R.!:ltt/rns , Ship-ping .Cos~ IX rllJ.l~ , Shlpp1n9.!D.cJ .RetL!.Cllii ) Returns Po 

More Help: ShippingReturns Policy 
~o t.Q fielR.l!1.JlJA pa9~ 

Your complete shopping satisfaction is oor number one priority. Go 10 Ship'P..i.n9 .. and.Rf 
l!Ul!n..p"a9~

If an Item you ordered from .com does not meet your expectatlons, simply return 
It either to a store or by mall within 90 days of receiving It, unless otherwise noted 
below. Related Topics 

1<1 ~~tum em Itern to i! 5tqrC Beturn.<; (:;uWelines by l?l!l1prtment Pr.ol>ltu:D.s v.Y.Uh.Your.9 

R~r.o.~ EJ(c;epJi.Qp~ 

E;x.cI.)al)g~ 

To Return an Item to a Store 

'r.edlt for GJRReturns 
1.1 

Enter ZIP code to 

flnd a store near 
you. 

.~;­I' 
.• Take the Item, Involcp ~nrl all original packaging and accessories to Customer' 

Service at your local 
•• For a/l payment methods except 8/11 Me Later@, an associate will Issue an . . ZIP Code: 

immediate credit to the ortglnal payment method or provide a store credit for the .,

cost of the Item and the sales tax, If applicable. 

.. 	For an Item p;old ror with BI/I Me Later, an aSSOCiate can Issue store credit· In the 
form of a . Shopping card or a cash refund. Then you receive a bill from 
BI/I Me Later and submtt payment to 8111 Me Later. 

p.,eturn iln.Jtero by ('Ia)! 

TOILOf.p.1!ge 

Returns Guidelines by Department 

All merchandise purchased from .com may be returned either to a store or by 
mall within 90 days of receiving It, unless otherwise noted below. Additional 
guidelines are also noted below, 

APPAREL, SHOES' & ACCESSORIES 

• 	 All apparel, shoes and accessories items: 90 days with receipt and 
merchandise must be unworn, with tlc.kets attached, and accompanied by the 
original pacl, list/Invoice. 

BOOKS, MOVIES & VIDEO GAMES 

• 	 CDs, DYDs, audiotapes, videotapes and Video games: Must be returned 
unopened . 

.. Books: Must be returned unused and unmarked. 

ELECTRONICS 

1.A.A. II..~ ___ ~~ 
"''''I'\f\I''\/V,r 
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• 	 Computer hardware: Must be returned with any Included software within 15 

days of receipt. 


• 	 Computer components and computer accessories: Must be returned within 

45 clays of receipt. 


• 	 Computer software: Must be returned unopened, 
• 	 Camcorders and digital cameras: Must be returned within 30 days or receipt. 

GIFTS 

• 	 Electronic and plastic gift cards: Not returnable or refundable for cash, except 

In states where required by law. 


• 	 Perishables: ltems such as flowers and rood may be returned to a 

store or by calling Cu!tomer Service at 1·800-966-6546. Cannot be returned by 

mall, 


HOME lit GARDEN 

'. 	Custom window blinds: Please see returr;ls f.pLY.llml.P.w..p~ 
.. 	 Mattresses: May be returned to a store or by Freight shipping. Under some 


Circumstances, you may be charged for return shipping. To return an Item by 

Freight, call Customer Service at 1-800-966-6546. They will also be able to 

Inform you of any retum shIppIng costs. 


'. 	Gas-powered items: Including but not limited to lawn mowers and pressure 

washers. C8nnqt be returned by mall, due to carrier resbictions. Must be returned 

to il store completely emptied of any flammable liquId (gas, oil). 


MUSIC 

.. 	CPs and DWs: Must be returned unopened . 
.• 	 MUsic downJoads: Cannot be retumed. All sales are final and all charges from 


those sales are nonrefundable, except as otherwise stated In the MusJ.c,D_q'tmfoj1ds 

refltlS of $ervtre. 


PHARMACY 

',. 	 Diabetic supplies: Cannot be returned, All sales are final. Please contact the 

manufacturer If you hilve any questions regarding defective Items. Check your 

package for the manufacturer'S name and contact Information. 


TIRES 

.. TIres: TIres shIpped to a store for pIck-up must be returned to a 

store and cannot be returned or exchanged by mall. 


TOYS, SPORTS & FITNESS 

'. 	Oversize table games and treadmills: May be returned to a store or by Freight 

shIpping. Under some Circumstances, you may be charged for return shipping. To 

return an Item by Freight, call Customer Service at 1-800..966-6546, They will 

also be able to Inform you of any return shIpping costs . 


.• 	Autographed Sports Memorabilia: Must be returned with the induded 

Certificate of Authentldty • 


............. ~ .. - ................. " .............. , .. ,.- ....... " .. ...... , ..... "' ................. ~ .. " .... f ............................... . 


Returns Exceptions 

• Oversixe items: Some heavy or large Items that Ilre Identified as oversize on 
tlleir Item pages may be returned to il store or by Freight shipping. Under some 
drcumstances, you may be charged for return shipping. To return an Item by 

l?nflnM:;: 
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Freight, call Customer Service at 1-000-966-6546. They 1'1111 also be able to 

Inform you of any return shipPing costs. 


• 	 Jf you were sent an incorrect, damaged or defective product, we 1'1111 Issue a 

credit for any applicable shipping and gift-wrapping charges. 


Credit for Gift Returns 
• 	 Returning a gift to a store: An Assodate 1'1111 Issue an Immediate credit 


to the original payment method or provide a store credit for the cost of the Item 

and the sales tax, If applicable . 


.. 	Returning a gift by maD: The cost of the Item and the sales tax, If applicable, Will 

be credited to the original payment method when we receive the Item. 


Exchanges 

To exchange an Item by mall, fill out "[terns to 8e Exchanged" on the back of our 

invoice, Indicating the Item you are returning and the new ltem(s) you want sent. Please 

be as spedflc as possible when describing the new Item. For example, give the Item 

name, color, sIZe, and so on. Then enclose the Invoice with your return. 


The item returned 1'1111 be credited to the original payment method and the new Item(s) 

1'1111 be charged to the same payment method. Shipping charges for the returned item 

are not refundable. Shipping will be charged for the new Item(s) sent. 


A gIft you received Is not exchangeable by mall. If you return a gIft by mall, the cost of 

the Item and the sales tax, If applicable, will be credIted to the original payment method 

when we receive the Item. 


lop of Page 

00 you have questions? 

Please c;o[ltact us, and a knowledgeable Customer Service Associate 1'1111 help you. 


We're happy to serve you 24 hours a day, 7 days a week! 


~.ontinue .si)oppl('lg on .com 

Get the WIre Email, with m/t!tJ'Ttjl' I..e,arn more abol 
the latest Rollbaclts & s~lVin9s. other newsletters 

Your email addres!;wlll never be sold to iJ third party. See our Pr(v,a_c)!.pp)IJ;Y. 

Ordering Help Shipping & Returns Help Store Help Stili H.lve Questions? 
• Ir:<tc;!s)'pur 9rd~rs • ShiPP'iM Cr/.!1lS. /It.ril!l~ • fJ/lcl a Store • Qr.!ipe Customer.S~!Y.k1t 
• Ql'<i5P..!lI1$.About Your • Our.Ret!!r:r\ Ppliq . 'Stor~19Jo • J:'r.QQIII4 ~~lIlnfo 

Qrcj~ • Retum an Item • 5~fl(l Store Feedback • MS()S 


SeaJ(lb' A~rlvllcy Termsot Use Credit Cards Join QlIr..e.r(lUa,~!:.P!Qgrarn Site ~jr~!+ory 
$tpre finder Jlbout .COIll Carllers .al. __, ... ;"~.OJTl As$Ol=il!l:.!:!! 

drpw003. .com nul/'tatl./og/(tllilh)9'9sP cnl'eq"',\, id: 120564 p,lth: 0:5436: 119:.44 :1.195l ;';11954",: 120564 

f?nOnOfl<:' 
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