May 29, 2012

Law Offices of
Albin C. ("Al") Koch

Attorney At Law

301 E. Colorado Blvd., Suite 614, Pasadena, California 91101

626-229-7596 (Tel); 626-229-7597 (Fax);ackoch@sbcglobal net (E-mail)

The Honorable Jerome Horton
Chair, State Board of Equalization

450 N. St.

Sacramento, CA 94279-0080

Re: Public Notice dated April 6, 2012 of Proposed Amendments
To Regulation 1684: Suggestions to Expand Proposed Amendments.

Dear Mr. Horton,

First I want to compliment the Board Members for the timeliness and general scope of
the above notice which is to be considered by the Board at the Meetings of May 30-31, 2012.
Hopefully, the proposed amendments can be implemented in time to produce substantial
additional use tax revenue that could begin to flow in fiscal 2012-2013 should Stats. 2011,
chapter 313 (AB 155) become effective on September 15, 2012, as currently seems possible, if

not likely.

| suggest, respectfully, that Members consider expanding the rebuttable presumption in
proposed Regulation 1684 (b) to recognize that all, or at least most, large remote retailers
selling to California purchasers via the internet, catalogs, or telephonically do so via "sales on
approval" under which, in accordance with present regulation 1628 (b) (3) (D}, they continue to
own the goods being sold until after their delivery to and acceptance by California purchasers.
Thus, at least such large remote retailers should be considered to have substantial physical
presence and "substantial nexus" within the state of California and therefore be liable to collect
and remit use tax from their purchasers in accordance with RTC § 6203, as amended by AB 155.

In support of this suggestion, | am attaching the following documents:

1. A Memorandum of Points and Authorities filed on behalf of the State Board
of Equalization by the California Attorney General in Direct Marketing
Association, Inc. v. Wlliam M. Bennett, et al., No. CIVS 88-1067 MLS EM (U. S.
Dist. Ct., E.D.Cal., filed June 14, 1991.

2. Order Granting Plaintiff's Motion for Summary Judgment in Direct Marketing
Association, Inc. v. William M. Bennett, et al., supra, dated July 12, 1991.



mailto:Fax;);ackoch@sbcglobal.net

3. Reporter's Transcript of hearing of June 28, 1991 before Judge Milton L.
Schwartz in Direct Marketing Association, Inc. v. William M. Bennett, et al.,

supra.

4. Letter to Albin Koch from Susan Russell dated May 29, 2007.

5. Report dated July 15, 2007 from Professor Patrick A. Scholten, Ph.d. on
internet sales operations.

6. Sample sales terms from a large internet retailer.
One possible approach to implementing this suggestion could be to:
Insert the following sentence at the end of proposed Regulation 1684 {b) (3):

"A retailer will be regarded as having a physical presence in California if it makes
substantial sales to California purchasers that constitute 'sales on approval’
within the meaning of existing Regulation 1628 (b} (3) (C)."

| appreciate the staff work and expertise reflected in the proposed revisions to Regulation 1684,
and hope that this suggestion may be found useful in implementing AB 155 as promptly and
productively as possible.

Yours very truly,

Albin C. Koch

CC: The Honorable John Chiang, State Controller
The Honorable Betty T. Yee, Member, State Board of Equalization
The Honorable Senator George Runner, Member State Board of Equalization
The Honorable Michelle Steel, Member State Board of Equalization

Ms. Marcy Mandel, Deputy Controller
Diane G. Olson, Chief, Board Proceedings Division

Enclosures: As listed above.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

DIRECT MARKETING ASSOCIATION, INC, No. CIVS 88-1067 MLS EM
DEFENDANTS’ MEMORANDUM OF
POINTS & AUTHORITIES IN
OPPOSITION TO PLAINTIFF'S

Plaintiff,

WILLIAM M. BENNETT, et al, AND IN FAVOR OF SUMMARY

JUDGMENT FOR DEFENDANTS

)
)
)
)
V.
) MOTION FOR SUMMARY JUDGMENT
)
)
Defendants. )

)

)
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2 || JAMES B. CUNEO

Supervising Deputy Attorney General

3 §f STEVEN J. GREEN - State Bar No. 73705
Deputy Attorney General
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Telephone: (916) 324-5157

6
Atorneys for Defendants
7
8 UNITED STATES DISTRICT COURT
9 EASTERN DISTRICT OF CALIFORNIA
10

11 || DIRECT MARKETING ASSOCIATION, INC, No. CIVS 88-1067 MLS EM
DEFENDANTS MEMORANDUM OF
POINTS & AUTHORITIES IN
OPPOSITION TO PLAINTIFF'S

)
)
12 Plaintif], )
3
) MOTION FOR SUMMARY JUDGMENT
)
)
)
)
)

13 v,

AND IN FAVOR OF SUMMARY

14 )| WILLIAM M. BENNETT, et al,
JUDGMENT FOR DEFENDANTS

15 Defendants,

16

17
18
I
19
BRIEF SUMMARY

DIRECT MARKETERS CAN CONSTITUTIONALLY BE

21 REQUIRED TO COLLECT CALIFORNIA'S USE TAXES

22 Unquestionably the activities of plaintiff's members, Direct Markeiers, come within the

23 rcquircmems‘ of section 6203(f), California Revenue and Taxation Code2/ Direct Marketers engage in
24 { substantial and recurring solicitations of and sales to California customers, benefit from the ﬁna.ncix:g
25 }| and debr collection of California financial institutions which issued the credit cards used to effectuaie a

26 || great percentage of such Sales, and have property in this state. The only issue before this Court is

27

28 1. Unless otherwise specified, all statutory references are 10 the California Revenue and Taxation
Code.

BRS-00873
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1 ) whether Direct Marketers can constitutionally be required to collect and remit the California use taxes,
2 [ whick are due from their California customers.
3 In State v. Quill Corp., __ N.W.2d __ (N.D. 1991)2' the North Dakota Supreme Court,

4 [l relying on Complete Auto Transit Inc. v. Brady, 430, U.S. 274 (1977), held that Quill, a mail-order

5 |f retailer, can constitutionally be required, pursvant to a statute similar to section 6203, to collect and

6 || remit North Dakota’s use taxes. Rejecting Quill's reliance upon Nationai Bellas Hess. Inc. v. lilinois

7 || Rev. Dept, 386 U.S. 753 (1967),3/ the court observed:

8 “The economic, social, and commercial landscape upon which Bellas Hess was
premised no longer exists, save perhaps in the fertile unagmanoas of attomcys representing
9 mail order interests. In the quarter-century which has passed in the interim, 'mail order
has grown from a relatively inconsequential market piche into a goliath now more
10 accurately delipeaied as 'direct marketing.' The burgeoning technological advances of the
1970’s and 1980's have created yevolutionary communications ab;lmcs and marketing
1 methods which were undreamed of in 1967."%/
12 ) The dynamics of the direct marketing industry reflected in the stipulated facts herein bear

13 | little resemblance to the 1967 (andfor prior) actvities of National Bellas Hess, Inc. The reference by
14 |f the Supreme Court in National Bellas Hess (id. 759-60) to 2,300 taxing jurisdictions which could

15 |f entangle a Direct Marketer in *virtual welter of complicated obligations to local jurisdictions®, is

16 |f inapplicable to this case. California imposes only a single, uniform statewide use tax rate.2/

17 | Section 6203(f) meets the criteria set forth in Complete Auto, supra, & decision in which the Supreme
18 Court rejected previous holdings, (such as National Bellas Hess), 1o the effect that exclusively®

19 | interstate commerce cannot be subject to state taxation, and promulgated the present standard to

20 § cvaluate state taxation which is claimed to violate the commerce and due procvess clauses. To the extent
21 | that the precedent of National Bellas Hess, retains any validity, that holding is inapplicable to the facis

22 [f of this case.8’ As a matter of law, the defendants are entitied 10 summary jndgmenL

23 2. A copy of the memorandum opinion accompanies this memorandum in the Appcndix.

24 3. Similarly, notwithstanding the length of, and authorities cited in, plaintiffs revised
memorandum, plainuff cffectively rests its entire case on the holding of National Bellas IHess.

25 .
4. Assuming arguendo, as plaintiff argues, that the rejection of National Bellas Hess in Qui.l is

26§ dica, the reasoned analysis of that court is what defendants cite 10 this CourL.

27 5. Section 6203(j).

28 6. Plaimifls citation (rev. mem., pp, 11 & 13) as support for the argument that National Bellas
(continued...)

BRS-00874
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2 MATERIAL FACTS
3 The defendants submit that all the stipulated facis and the affidavits of James Caldwell

4 || (filed March 27, 1991) and John Gibbs should be considered by the court. To the exient plaimiff

5 | implies (page 2, rev. mem.) that the "entire” factual record in this case is limited to the stipulated facts
6 |l and the admitted allegations of plaintiff's complaint, the same is incorrect. The parties agreed, subject
7 |l to the same "admission of relevancy" disclaimer contained within the stipulated facts, that the defendants
& |l could direct the court’s attention to, and argue from, the facts set forth in the affidavits of James

9 | Caldwell and John Gibbs (being filed with this memorandum).

10
m

11
THE °GOLIATH" OF DIRECT MARKETING WAS NOT

12 THE BUSINESS BEFORE THE SUPREME COURT IN 1967

13 The mail order compsany in National Bellas Hess utilized twice-a-year catalog mailings
14
15 B {eomRAt)

Hess is the reason for the State’s loss in the two pending (now on appeal) state section 6203(f) refund
16§ actions involving Lands’ End, Inc, and Swurbridge Yankee Workshop, is extraordinary. Plaintiff obviously
cites the cases as “rejection” by other courts of the State Board of Equalization’s ("SBE") "nexus”

17 position concerning section 6203(f). In an effort to provide 2 factual record to this Court with respect
10 the magnitude, and particulars of the sales and solicitations, by the mail order industry, of California
18l customers, defendants proposed submitting to this Court the stipulated facts filed in both cases, because
plaintiff is only a trade association without access 10 the sales and solicitation figures of its members.
19 {l The defendants believe such facts would reflect the spectrum of the activities of mail order companies
from the relatively modest (although above the regisiration criteria employed by SBE) activities of

20 Sturbridge 10 the substantial actjvities of Lands’ End. Plainuff stated it would not agree 10 the
submission of the stipulated facts from these cases because the same were not part of any “reported

21 |l decision" but rather filings with trial courts whose decisions are without preccdential effect. The
Sturbridee facts were filed under seal. The Lands’ End facts were filed under seal and.then its counsel
22 || produccd a "public® version. The defendants will provide copies of these stipulated facis 10 this Count
upon order, if the Court believes that same would be helpful, and submit that plaintiff is now estopped
23 |l from asseriing that trial court decisions and underlying facts may not be considered because the saine
only involve “filings” made 1o a trial court. In addition, since plaintiff believes that state trial court

24 |l decisions arc worthy of citation 10 this court, in the appendix which Zccompanies this memorandum are
copies of two 1991 Tennessee opinions wherein the particular mail order retailers’ use tax collection

25 ¥ challenges werc overruled. (Bioomingdale's By Mail, Ltd. v. Huddlesion, No. 89-3017-%] (12ih Dist,

Tenn. 1991) and SEA Folio Collections, Inc. v. Huddlesion, No. 89-3015- -IT (20th Dist., Tenn. 1993).

26.

27 7. Summary judgment may be rendered in favor of the opposing party even if that party hai
made no cross motion. Coo] Fuel Inc. v. Connett, 685 F.2d 309, 311 (9th Cir. 1982). See alsn Nevada

28 || VTN v. General Insurance Company of America, 834 F.2d 770, 777 (9th Cir. 1987). Also see, Wright &

Miller, Federal Practice and Procedure § 2720 n. 20.

3 .
BRS-00875
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1 1 suppiemented by occasional advertising “flyers” and mailjor common carrier contacts which resulted in an
2 | unspecified amount of sales in Jllinois. (386 U.S., 754-55)8 As the court noted in Quill, supra, &/ ‘the
3 |f "facts” of direct marketing (the mail order industry), including the extent of business, and methods of -
4 |l doing business, so cxceed anything considered by the court in National Belias Hess 1%/ so as to render
5 |l factually inapplicabie 10 the modern mail order industry the doctrine of that case upon which plaintiff

6 | herein relies.

7 In 1967 when National Bellas Hess was decided, national mail order sales were thought to

8 !l be between $2.4 billion (Id, at 763, Fortss, J., dissenting) and approximately $13 billion. ¥ National
9 || mail order sales are now estimated 1o be at least $183 billion and to account for fifteen percent (15%)

10 || of wotal national sales. 12/ In 1990, the mail order industry is estimated 10 have mailed 13.6 billion

11 |l caalogs 1o national consumers with:

12 "compulerized database marketing allowing mailings directed 1o specific demographical
groups. In faci, the sale and rental of lists of names of prior or potential mail order purchasers

13 has jisell become a three-billion-doliar business. Technology has also changed the method of
receiving orders, with the increased efficiency of toli-free telephone lines, fax orders, and dircet

14 computer ordering replacing the less-immediate “mail* order, and advances in the parcel delivery
industry allow a wide varicty of options, including overnight delivery.” (Quill, at pp. 10-11)

15

16 The acceptance of credit cards, more fully discussed, infra, is among the most important

17 | methods through which Direct Marketers now conduct business, 8 means of accomptlishing sales not

18 | mentioned or even intimated by the Supreme Court in National Bellas Hess.
19 The cxact business (solicitation and sales figures) of any individual Direct Marketer is not
20 }t before this Court. This Court decided that plaintiff, as opposed to an individual Direct Marketer, has

21 | suanding to raise a constitutional challenge to California’s legislative and administrative efforts to secure

22

23 8. The dissent mentions sales ﬁgures (1d. at 76&61) but lhc s,amc were not méntioned by the
Supreme Court in its decision.

24

9. Sec also the memorandurs of decision from the two Tcnncsscc trial court cases appended

25 |l nereto.

2 10. Or considered by the dissent. (Id. at 760-66)

27 11. See Hartman, "Collection of the Use Tax on Qut-Of.State Mail Order Sali:s," (May 1986) 39
Vanderbili Law Review 993, 1006 ("Hartman®). A copy of this article is coptained in the Appendix.

12. Quill, a1 11, and Hartman, supra, at 1008

4.

BRS-00876
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1 | use wx collection by Direct Markelers. Plaintiff is not informed of the “figures-numbers* of its members
2 Ji solicitation and sales activities. However, Direct Marketers do engage in substantial and recurring
3 | soticitations of and sales 10 California customers. (Stip. para. 16.)
4 Nevertheless, utilizing the undisputed facts, the information contained the in the affidavits
5 || of James Caldwell and John Gibbs, and the relevant cases and authorities, (he enormous magnitude of
6 || Direct Marketers' California activities can reasonably be discerned.
7 California has the largest (28,314,000 population of any of the states, with a
8 ¥ corresponding state budget (and budget deficit), and it is somctimes said that California’s cconomy
9 |f exceeds that of all countries but the world's largest industrial powers. 44/For example, in fiscal 1989-
10 | 90, SBE collected in excess of $17,250,000,000 in sales and use taxes, (not including the *earthquake tax*
11 || or special district taxes) 23/ which roughly translates (using the applicable six percent (6%) tax rate) to
12 } annual sales of $286,350,000,000 for which such taxes were coliected, Even assuming that the fifieen
13 |l percent (15%) of "total sales nationally” noted by the court in Quill is limited to retail sales of tangible
14 | personal property or is not exactly the "California® norm, the total volume of mail order sales in
15 } California is obviously in the tens of billions of dollars. If the sales by Direct Marketers in this state
16 | were as Jow as one percent (1%) of the 1989-90 sales for which sales and use taxes were collected, the
17 If annual amount would exceed $2,800,000,000.28/
18 When the California economy (in terms of taxablcr sales) is considcred in the context of tk;e

19 |f solicitation and sales figures of mail order companies with respect 0 states with much smaller

20 |l populations (figures taken from recent “use tax” decisions) the magnitude of what i$ being accomplished

21

22 13. California’s state gross product (this State's share of GNP exceeds 12 percent (12%) of GNP.

14. All the population and economic ﬁgurcs set forth in this and the following .paragraphs «re
24 |l 1aken from the "Statistical abstract of the United States,” U. S. Department of Commerce, (1990) and
are for 1988, : :
25 : )

15. See SBE's 1989-90 Annual Report (issued January 7, 1991), at pp. 13 & A-23.

26
16. Unquestionably, the 1989-90 sales and use 1axes collecied by SBE include remittances by mail

27 || order entities which have, for whatever reason, registered with SBE and collected California's use tax
and which might not benefit from a judgment in plaintiff's favor. It may be correct to assume that the
28 | volume of business by the mail order industry in California includes entities which are not Direct

Marketers.

[

BRS-00877



1 it in California by Direct Marketers becomes readily apparent.

2 In North'Dakota, with a population of 667,000, Quill makes annual sales of just under

3 | $1,000,000, to approximately 3,500 customers, while mailing into that state 230,000 separate catalogs and
4 | fiyers. By comparison, Quill's overall annual sales exceed $200,000,000. (Quill, at 28) Thus, Quill's

S | North Dakota sales are less than one-half of one percent (0.5%) of total sales. Using the same ratios

6 ) of sales, customers and mail solicitations, if Quill's California sales (or that of a corresponding Direct

7 | Marketer) were as low as five percent (5%) of national sales, the number of catalogs and flyers mailed

8 |l im0 the state would exceed 2,000,000, the number of customers would exceed 35,000, and sales would

9 |l equal $10,000,000.
10 In 1987, SFA Folio Collections (2 mail order retailer involved in litigation with many

11 | states} mailed 733,000 catalogs to Connecticut residents. SFA Folio Collections, Inc. v. Bannon, 585

12 || A2d 666, 671 (fn. 5) (Conn. 1991). Connecticut’s population of 3,233,000, is less than twelve percent

13 | (12%) of California’s.

14 In 1983 and 1984, 1.L. Bean (a national leader of the mail order industry)ll’ had sales in

15 |j Pennsylvania of $12.4 million and $12.5 million. L.L. Bean, Inc v. Commonwealth, 516 A.2d 8§20, 822
16 | (Pa. 1986). Pennsyivania's population of 12,001,000, is forty-two percent (42%) of California's.

17 The pumber of *California® "800* line telephone calls, credit card approvals, financing and
18 |l debt collection, and product shipments which result from Direct Marketers’ California solicitations and
19 || sales are, beyond question, correspondingly in the tens of millions. For example, cach credit card sale
20 | involves a separate approval process. Approval is issued, usually through electronic equipment, by the
21 | California financial institution which has set a credit limit for the California customer. Thereafter, the
22 | institution, which issued the credit card, bilis the customer, and if payment is not "ongmarily'

23 || forthcoming, utilizes ali proper means of collection. (Stip. para's 18, 20, 33, 39, 40.) i)nquestionamy,
24 || all these activities take place in California. ~ ' A : ‘

25 Finally, every sale includes a segmtc delivery in California to a California customer. ‘Even

26 |l assuming 2 §100 average sale by Dircct Marketers, and as litle as $200 million in annual sales 19

27 | California customers, 2,000,000 times each year (over 5400 times cach day) deliveries are made for

17. See Hariman, supra, at 994.

6.
1
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1} Dircet Marketers jp California, to a California customer on a California highway (a "benefit” afforded

2 | Dircct Marketers).

3 The magnitude of the sales by Direct Marketers in California, relative to all entities which
4 |l scll tangible personal property at retail in this state, is amply demonstrated by the fact that $500,000 in
5 |l annual sales places any retailer in the top seven percent (7%) of all permitted retailers 28’ SBE only
6 |f requires maif order entities with annual sales in excess of $500,000 to register and collect California's

7 || use taxcs (and only so long 2s other criteria are met) 3/

8
v
9
REQUIRING DIRECT MARKETERS TO COLLECT AND
10 REMIT CALIFORNIA'S USE TAXES SATISFIES THE

COMPLETE AUTO CONSTITUTIONALITY STANDARD

11 FOR STATE TAXATION OF INTERSTATE COMMERCE

12 A, The “Nexus® Standard.
13 Plaintff, citing American Oil Co. v. Neill, 380 U.S. 451, 458 (1965), argues that "onlv

14 |} where a corporation, pursvant 1o permission given, enters 2 siate and proceeds to do local business

15 i (willy the definite link required by the Constitution . . . be found.® (rev. mem. pg. 7., emphasis added.)

16 || Such is not the law2 2V
17

18. Gibb’s affidavit, page 3.
18

19. The additional necessary criteria involve: retai] sale of 1angible personal property which

19 |l would be subject 10 sales tax if soid in this stare; 300,000 annual mail solicitations involving at least 3
mailings; and, more than 1,000 sales paid by means of credit facilities extended by financial institutions
20 | regulated by or located in California. This fourth criteria can be alternatively met by other requirements
set forth in the proposed regulation which accompanies the affidavit of James Caldwell. For this case,

21 |l nowever, the “credit facilities extended: js the relevant criteria.

2 20. in American Oil 2 fucl dealer's predecessor in interest was: licensed 10 do business in ldubo.
The predecessor accepted federal government bids in Utah, which had been issued in Seattle, to deliver
23 | fuel. The fuel was subsequently delivered to the government outside [daho ar which tijne title passed.
ldzho claimed an ability to Ievy an cxcise tax upon the transaction because the fuel dealer knew that the
24 |l federal government would subsequently transport the fuel into Jdaho for use there by g federal  *
government agency. In rejecting the state's claimed adility 10 levy a 1ax upon the particular uansaction
25 |l involved, the Supreme Court observed that there must be "some definite link, some minimum '
connection between 2 state and the person, properly oI lransaction it' (the state) seeks 1o tax.” The

26 | Supreme Court observed that while a corporation’s business activities. pursuant 1o permission given, in 2
state permits a strong inference of a “link® between that business entity and the siate, jransactions

27 | dissociated with local business cannot be taxed by that state. (380 U.S. a1 452-59; emphasis added.)

28 21. Similarly, and obviously intentionally misstated by plaintiff (rev. mem. p. 12), is the “nexus®
(continucd...)
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1 In American Oil, Idaho was levying a tax directly upon the seller; in the presem case

2 || California is unly imposing a duty to collect the use tax from Californis porchasersftaxpayers. In

3 | American Oil the state was not even linked to the wansactions by any sale from the taxpayer to any

4 |l state resident or enuty. The Supreme Court in National Geographic Society v. California Board of

5 |f Equalization, 430 U.S. 551, 560 (1977), specifically distinguishing American Oil, made it clear that the
6 || "nexus” contacts which are required 1o permit irsposition of a duty 10 collect use taxes arc not as

7 || exiensive as those required to permit the imposition of direct taxation upon an emtity or person.

8 In Complete Auto, supra, the Supreme Court rejected prévious holdings to the effect that
9 | exclusively interstate commerce was immune from state taxation, the doctrine specifically referenced in

10§ Natiopal Bellas Hess {Id. at 759). Instead the Supreme Court announced a standard by which state

11 | taxation in this area is 1o be tested, 8 standard which focuses not solely npon whether any enlity subject
12 }i 10 state tax requirements has a physical presence in that siate, but also wpon whether the activity sought
13 || to be taxed has a substantial *nexus® with the taxing state. The Supreme Court addressed a commerce
14 | clause challenge to a Mississippi tax sssessed against thal company which ansported, by truck, new

15 |l avtomobiles (assembled outside but rail shipped into Mississippi) from a Mississippi rail station to

16 i Mississippi dealers. (430 U.S. at 276) The company claimed the Mississippi transportation was part of

17 || intersiate movement (and commerce) and, thus, that the taxes assessed were unconstitutionalThe

18

19 21. (..continued)

standard of il)inois Commercial Men's Assn. v. Board of Eqgualization, 34 Cal.3d 839 (1983). The

20 || Califorpia Supreme Court never made the stalement attributed 10 it by plaintiff (without reference by
plaintiff to any page of the decision) but observed, citing National Bellas Hess, that:

21
*(Dhe United States Supreme Court has considered the circumstances urder which a state
22 may, within the limits of the due process clause, impose 2 tax on a foreign corpcration that -
conducts its business by mail from outside the taxing state. Generally speaking, Ihe taxing state
23 must have a substantial inierest in the transactions in order 1o justify imposition:of the tax. ‘This
interest is measured by the extent and nature of the contacts between the state and the forcibn
24 corporation (such as the presence of agents of the corpomuon within the state),and the beneﬁts
’s conferred on the corporation by the state.” (I at ) :

In Scholastic Book Clubs, Inc. v. Board of @uahzauon, 207 Cal.App 3d 734, 738 (1989) that app"llatc

26 |l court employed the above language of the California Suprcmc Court in addition to nouing that (ba..cd
upon National Bellas Hess, supra, and Miller Bros. Co. v. Maryland, 347 U,S 340 (1934)) “nexus” IS
27 | "usvally* absent without personal contact ahhough mail is used to conduct business.

28 || In neither case were the activities of Dxrcc: Marketers, as stipulated herein, at issue, while in bmh cases
cach business had agents working in California.
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1 }) Supreme Court disagreed and established the following four-prong test for ascertaining if a state tax will

2 || withstand commerce clause scrutiny. Siate taxes are constinmtidnal 1) if applied to an activity with a

3 || substantinl nexus with the taxing state; 2) if fairly apportioned; 3y 'if not discriminatory against interstate

4 I commerce; and, 4) if fairly related to the services provided by the state. (430 U.S. at 279, 289.)

5 ln‘Gokdberg v. Sweet, 109 S.Ct. 582 (1989), the Supreme Court reaffirmed the Complete

6 | Auto test. The Supreme Court upheld the constitutionality of an Illinois 1elecommunications tax

" 7 || imposed upon both intra- and interstate telephone calls originating or terminating in Illinois, charged to
8 | an lllinois service address with credit given if a tax is paid to another siate for the same call.

9 || Telecommunications retailers are required to collect the tax from consumers who charge calls 1o their

10 | service addresses. (109 S.Ct. at 585-86.) The Supreme Court observed that its decision in Complete

11 i Auto Transit "specificaily rejeci(ed) the view that the states cannot tax interstate commerce.” (109 S.CL

12 {f at 588,02/ The Supreme Court nored the parties’ agreement that Iiinois had substantial nexus with the
13§ telecomamunications subject to the tax (the first prong); that the 1ax can be applied only to the in-siate
14 | component of the activity being taxed (the second prong); found that the tax did not discriminate

15 |l against interstate commerce (the third prong); and finaily, in discussing the fourth test (whether the tax
16 |l is fairly related 10 the “taxpayers” sclivities within the siate), the Supreme Court stated that the 1ax

17 || which may be imposed cannot be constitutionaily limited to the costs to the state of the particular

18 Y activity sought to be taxed. "On the contrary, interstate commerce may be required to contribute to the

19 |f cost of providing all governmental services, including those services from which it arguably receives no

20 || direct benefit.” (109 S.Ct. at 588-92; emphasis added.)

21 Ip California, section 6201 imposes a tax upon the storage, use Or consumptlion of tangible

22 |f personal property purchased from a retailer when the property will be stored, used or r.onsumcd i

23 |l Califormia, Here the tax is imnposed upon Californiz purchases from Dzrect Markewrs, All staws.

24

25 22. See also D, H. Holmes v. McNamara (1958) 486 U.S. 24, 3&31 wherein e Court alsc-
reaffirmed its ruling from Complete Auto. Plaintiffs claim (rev. mem,, p. 9) that in D__H_ﬁgx_n_e_s_ the
26 || supreme Court *underscored” National Bellas Hess is specious, The. Supremc Court specifically rejected
the argument that D. H. Holmes' catalog mailings to Louisiana residents were immuns from state:

27 || 1axation on the basis of Nationa) Bellas Hess by noting D. H. Holmes' reccipt of direzt benefits from
Louisiana, physical connection to the $tate and gconomic presencs in the state. (486 U. 5. 33.34;

28 || cmphasis added.) Under all three "nexus® criteria, D. H. Holmes had *nexus.” If Nations] Bellas Hess
remains the "standard,” D. H. Holmes' ®economic pressure® in Louisiana would have been irrelevant.

9.
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1 | including California, that impose sales taxes also impose a use tax, the constitutionality of which is

2 |l settled, on purchases from out-of-state to protect sales 1ax revenue and place in-state retailers on

3 |f competitive parity with out-of-state retailers exempt fom sales wax. (National Geographic, 430 U.S,,

4 ) 555.) There is no double (or prohibited multiple) taxation because section 6406 provides s credit for

5 |l any sales or vse taxes paid, 1o any jurisdiction, for the same purchase.

6 In American Trucking Association v. Scheiner (1987) 483 U.S. 266, 282, the Supreme Court
7 |f explained the discrimination (third prong) issue involving state taxation and the Commerce Clause, as

8 || follows: “do the methods by which the . . . taxes are assessed discriminate against some participants in
9 |l interstate commerce in 2 way that contradicts the central purpose of the Commerce Clause?®/ BEven if
10 §i prohibited discrimination with respect to California’s use tax scheme were claimed by plaintiff, the

11 ) Supreme Court observed in Narional Geographic that "(s)iales necessarily impose the burden of

12 | collecting the tax on the out-of-staie seller; the impracticality of its collection from the multitude of

13 || individual purchasers is obvious.” (430 U.S. at 555; citation omitted.)24/

14 The fourth prong of the Complete Auto test is the corollary to the first. The activities

15 || conducted in the staie (the first prong) niust be benefitied, even if indirectly, by scrvices provided by the
16 |f state (the fourth prong). In this case where, pursuant to Complete Auto, there are no concerns with
17 |t regard to apportionment or discrimination, the requirements of the commerce clause as articulated by
18 |l the Supreme Court, amount to the due process standard. For both commerce clavse and due process
19 || purposes, the totality of the Direct Marketers’ transactions activities within California is what determines

20 | "nexus® and permits imposition of a usc tax collection and remittance responsibility.

21
23. In conncction therewith, the Supreme Court recognized that when the state has used the only

2 practicable means of collecting 2 tax, and the use of a2 more finely graduated method would pose
genuine administrative burdens, the commerce clause prohibition on discrimination doas not require the
23 | state to avoid the usc of thal practicable method. (483 us. a 296 .S. n 26)

24 24. Plaintiffs contention (rev. mem. p. 17, fn. 10) regarding this statg making an efton to collect,
from California residents, the use tax which Direct Marketers resist oal:cctmg. is meritless in view of this
25 |l observation by the Supreme Court. In fack, if plaintiff actually wants io engage in a war of what the
parties have not "shown” (foomote 10, supra) Direct Marketers ‘have not “shown® in this modern

26 | computer age, where electronic equipment is utilized for obtaining the issuing ‘institution’s approva; for
evory credit card sale, that collecting and remitting California's single raie use tax mvclvcs any burden
27 |l whatsoever. Plaintiff and its members do not want to address technological advances ¢in court actjons)
with the states that seek only tax collection for billions of dolars in salés. In court the mail order

28 | industry relies on National Bellas Hess and its ianguage discussing 1967 ‘burdens while, in” doing
business, the industry refies wpon any available 1990's technological advance. ’

0.
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B.  The Involvement of California Financial Institutions in Credit Card Sales
Provides Constitutional "nexus’.

Direct Marketers’ sales to California customers are clearly transactions (sctivities) with a
California "nexus* (the first prong). Orders are solicited in California through mailings into the state.
Orders are taken from California through forms mailed from California and telephone calls placed from
California in this state. Orders are delivered in California. Credit card approval and financing for many
of these orders is provided by California financial institutions.

Plaintiff's recitation (rev. mem. pp. 3-4) of the undisputed facts, and argument (rev. mem.
pp. 9-11) with respect to Direct Marketers' accepiance of VISA and MasterCard credit cards, 22/
ohviously and intentionally distorts both these credit extension systems and the participation of Direct

Marketers in transactions with *nexus® 1o California.

In Colorado Springs National Bank v. United States, 505 F.2d 1185 (10th Cir. 1974), the
Court of Appeals engaged in an extended discussion of the mechanics of credit card transactions. 2/ As

that court noted, using cven the technology and computers available by 1974:

*[flor years benks, including . . ., have issued leuters of credit. The credit card
program furnishes a facility 10 handle these operations in 2 simple marner adaptable 10
operation through modern computers. A letter of credit is 'a letter whereby one person
requests some other person to advance money or give credit 1o a third person, and
promises to repay the same 10 the person making the advancement.” [Citation omitted.]
The same function is performed by the handy, plastic card issved by the bank. The
participating merchant honors the card in payment for merchandise, the issuing bank pays
the merchant, znd the card user is lisble to the hank.

“Banks, . . ., have for years madc loans 1o merchants on accounts receivable. The
credit card system performs the same function more easily. The merchant sends the sales
slip 10 the bank which pays him, or gives him credit, for the amount shown on the slip less
a negotiated discount. The only change is in the method, Instead of getling a bank jozn
on the security of accounts receivable, thie merchant receives a discounled payment
immediately. Instead of getting loan interesi, bank receives the discount. i

“Loans for consumer purchases are a recognized part of our economy. Over the
years axpayer, along with other commercial banks, bas made mapy such Joans in varying
forms. The credit card system simplifies the procedures. The .cardbolder is charged with
the amount or the purchase and, unless he pays the bank thh,n a specxﬁcd Umb after the

25 The faczs are undisputed that Direct Markeiers make over one-half of then sales through
accepiance of credit cards and that a significamt portion of sajes to Californig customers are charged to
VISA and MasterCard credit cards issued by California financial mstnunons, (Stip. para. _)

26. The legal issue addressed was the deductibility of expenses asspciated with credit card
uperation start-up costs.

1L
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1 billing date, he must pay intcrest or a finance charge. The consumer gets the credit and
the bank receives payment for the extension of credit.

"The credit card sysiem takes advantage of moderu technology. Afier a card is used,

3 a key-punched sales slip is placed in 2 computer which processes ang routes the transaction
50 that the necessary charges and credits will be made.* (Id, a1 1190; citations omitted.)

5 The two essential cloments of the VISA and MasterCard systems in which Direct Marketers

6 1 participate are the Direct Marketer and the financial institution which issued the credit card nccepted

7 § for the purchases. All of the other components of these systems (acquiring banks, processors, call

8§ } authorization centers, and settlement systems) only facilitate the process throngh which Direct

9 | Marketers: 1) accept these credit cards for purchases, after requesting and receiving the issuing

10 | instimtion’s approval authorization: 2) send the transactions 10 acquiring banks for routing through the
11 | sysiems for proper charges and credits; and, 3) get paid at a discount (which is based wpon the fees

12 |t which must be paid to the issuing institution and the processing costs of the acquiring banks).

13 Plaintiff would like this Court to believe that credit card purchase approval comes from
14 1 processors or acquiring banks. Howcver, thesc entities are solely communicators of the appmval which
15 || can only be provided by the issuing fnstitution which must maintain 24-hour issuing capability. 2/

16 {f (Stp. para’s 18, 19, 20, 31, 32.) Additionally, one obvious reasen that customers placing telephone
17 | orders provide their telephone numbers to Direct Marketers (Stip. para. 12) is so that these customers
18 || can be recontacted in the event a credit card purchase is not approved.

19 Similarly, while the actual dollar transfer 1o Direct Marketers for credit card transactions is
20 }i made through acquiring banks, as the court recognized in Colorado Springs, issuing institutions (not

21 | acquiring banks) are the source of payment to Direct Marketers. (505 F.2a at 1150) Direct Marketers
22 || request and obtain approval codes, provide this information to acquiring banks, and in:doing so (and so
23 )| long as the code was validly obtained) provide acquiring banks with r:hq only means tojrcquire issu?ng

24 |l instiwutions to provide the acquiring banks with credits. (Stip. para. .;33) ‘Such credits are the sole’

25 || reason Direct Marketers are paid 22/

&

27. The only excepiion being if the issuing institution cannot be contacied so i:'mu approvai is
27 }l given by VISA or MasterCard based upon criteria provided by the issuer. . .

28 28. If this were not the “reality” of Direct Marketers' invplvement in the credit card systems, (in
{conugued...)

12
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] In sddition 10 24-hour approval capability, the California financial institutions which issue
2 | the VISA and MasterCard credits cards accepted by Direct Marketers are responsible for maintaining
3 | accounts and collecting on delinquent acconnts, (Stip. para’s 39, 40) Undeniably, for the Catifornia
4 || customers of Direct Marketers who usc such credit cards for purchases, such activities occur in

5 || California, and, pursuant to section 6203(f), through acceptance of VISA and MasterCard credit cards,

6 | Direct Marketers engage in transactions connected 10 banking, financing, and debt colleciion in

7 |i California.

8 The conncctions between California and the VISA and MasterCard systeras, in which Direct
9 || Marketers participate, clearly include the establishment and maintenance of aucounts, and the purchase
10 || approval provided by California financial institutions which issue VISA and MasterCard credit cards.

11 || The bepefit 10 Direct Marketers of California providing the societal advantages permitting these

12 |l financial institutions to function in this state are not open 1o dispute.

13

C. Direct Marketer's Sales are Sales on Approval Which Provide Additional
14 nexus links.
15 Addinonally, Direct Marketers provide their customers with promises of customer

16 |t satisfaction which permit customers 10 receive a refund or replacement if, at any time, ordered

17 |} merchandise is rewurned, and reccived by the Direct Markeler. (stip. para. 14.) Such sales, pursuant (0

18 |f the California (and Uniform) Commercial Code, are sales on approval.22/28/

19
28. (..continued)

20 {f other words, if by obtaining approval codes Direct Markeiers were not cffectively guaranteeing payment
from issuing institutions to Direct Marketers) why would acquiring banks provide Direct Marketers svith
21 Jf 1he elecuronic authorization equipment and access 10 call authorization centers; why would the credit
card relationship between Direct Marketers and- acquiring banks only snvolve the submission of approved
22 || wansactions; and, why would the discoumt fee paid by Direct Marketcts be based in part vpon the fecs
which must be paid for each credit card transaction 1o issuing ipstitutjons?  All of these facets of jhe
23 |} credit card transactions would not be invotved if, as plaintiff would have this Court (incorrectly)
concludc, ajl Direct Marketers’ (in relative isolation) do is sell credit lmrgl receivables 10 acquiring hanks.

24
29. Scction 2326, California Commercial Code. provides (in rcievant part):
5 "(1) Unless otherwise agreed, if delivered goods inay be:returned by the buyer even
though they conform to the contract, the transaction is
26 "(a) A ’sale on approval’ if the goods arc delivered pnm.inty for use, and’
"(b) A ’sate or returs’ if the goods are delivered pnmanj) for resalc
27 Section 2327, California Commercial Code provides (in relevant part):
"(1) Under 2 sale on approval unles$ otherwise agreed
28 “(a) Although the goods are identificd 1o the contract the risk of loss and the title
(continued...)
13
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defined sale on approval, is allowed by California Commercial Code section 2327 and does not change

As noted by the Court of Appeals in Gold'n Plump Poultry, Inc. v. Simmons Eng. Co., 805

F.2d 1312, 1319 (8th Cir: 1986), 2/ in & Uniform Commercial Code ("UCC®) sale on approval, title
remains with the seller until acceptance by the buyer so long as the seller agrees that the buyer may
return the goods even though the goods conform 10 the sales contract. The buyer need only
"seasonably” return the ordered goods in order to be provided with a refund of replacement.  (George v.

Davoli, 397 N.Y.S. 895,897 (Ont. County 1977)) The only variation by Direct Marketers on the UCC-

the fact that Dircct Marketers make sales on approval: the expense of return and any risk of loss in the
return process rests with the buyer in the sales made by Dircct Marketers. Therefore, until the
customers of Direct Marketers accept the goods shipped into California, or until the “seasonable® period
of ume has elapsed, these goods, in California, remain the property of the Direct Marketers. This
property, like the offices in National Geographic, supra, and the single independent contractor solicitor
in Tyler Pipe Industries v. Washington, 483 U.S. 232, 250, (1987)2% are afforded the direct benefit of
Caiifornia’s police, fire and other government protections.
D.  The Physical Mass of the Catalops placed in California Provides Another

Finally, the annual mail solicitations, generally catalogs, of California copsumers by Direct
Marketers dwarfs the 230,000 catalogs and flyers, involving 24-10n8 of solid waste, whz‘c’h only one -
company, Quill, produced in North Dakota. (Quill, _up_rg_, at 29, 33) The stipulations aerein (stip., pdra,
¥), paralieling the facts in Quill (at 10-11) reflect that mail sohc:muons are fozwarded ‘10 persons whose

names Direct Marketers obtain from independent sourccs, fn otlier wards, pm.ons whc,- have never

29. (..continued)
do not pass to the buyer until accepiance; and

*(b) Use of the goods consisient with the purpose of trial is not acceptarice but
failure seasonably to notify the seller of election 10 return the gopds is acceptance, and if

the goods conform 0 the contract acceptance of any part is anceptance of the whole;"

30. The Court in one of the Tennessee cases, SFA Folio, al 4, 50 concluded.

31. The poultry company sued for a refund of the purchase price of processing equipment and
the district court dismissed the matier, a decision upheld by the appellate court. The poultry com,pany
argued the fransacuon involved 3 sale an approval but the appellate court dxsagreed

32. See also Standard Pressed Steel v. Washington Rev. Depl 419 U.S. 560, 561-62 (1974)

14.
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1 [ requested the catalog. If the 198 companies which have either registered or received determinations

2 || from the Board (pursuant to section 6203(f)) engage in a minimum of 300,000 catalog solicitations each
3 |f year, using the 24 tons of waste created by Quill as an average, the solid waste which must be disposcd

4 | of in California (a "benefit® to Direct Marketers) could easily exceed 4,752 tons!

5 These catalogs clearly benefit Direct Marketers. The sheer bulk of a major Direct

6 | Marketer's catalogs within Califoruia is more than a match for 2 single officc which cven plaintiff would
7 || concede would create “nexus.” The protection California provides to this property is similar to the

8 |i protection California would provide to one office. The availability of disposal for this paper is certainly

9 |} a direct benefit provided 10 Direct Marketers by the state. (Quill, supra, at p. 33-34.)

10 A%
11 DIRECT MARKETERS' PURPOSEFUL DIRECTION OF
ECONOMIC ACTIVITIES TO AND IN CALIFORNIA GIVES
12 THIS STATE JURISDICTION TO REQUIRE USE TAX
COLLECTION EVEN IF DIRECT MARKETERS HAVE NO
13 PHYSICAL PRESENCE IN CALIFORNIA
14 The Supreme Court has held that states may require out-of-state entities to collect its use

15 j taxes when there is a "nexus™-"some definite link, somc minimum conuection"--between the euntity and
16 {l the state. National Geopraphic, 430 U.S. 561. The Supreme Court has found this requirement in both
17 |l the due process and commerce clauses.

18 Nothing in the policies underlying the commerce or due process clause "ncfhxs"

19 | requiremeats suggests that Direct Marketers should be exempt from stmé use téx collection

20 | requirements, particularly since the levy involved i a use tax. "The out-of-state seller bz;comes liable . .
21 Jf . only by failing or refusing 10 collect the tax from the resident consumer . . . [Tlhe sol¢ burden

22 | imposed upon the out-of-state seller by [a use tax statute] is the administrative one of coliecting it.”

23 || National Geographic, 430 U.S. 558. It hardly offends traditional due process notions of fair play to

24 |l "make the distributor the tax collector for the state” (g_;‘rgg_eral ’Ijadine :Co. v: Tax Com 322 U.S, 335,
25 | 338 (1944)) when Direct Marketers’ intentional project:ion of tixcir eco;nomic presence ir;to the state has
26 | given rise to the taxed adtivity. Indeed, in an _eleummtc age—and wberﬁ., as hc,rg, sophisté‘cated comptiter
27 || techniques allow for systematic exploitation of distant @arkets--it wouléj be apomalous w hold that

28 | commercial entities may escape all taxation obligations by the states from which they draw substantial

15.
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1 || benefits simply because they do not maintain a continuous physical presence there. Cf. Burger King

2 ) Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985); McGee v. International Life Insurance Co., 355 U.S. 220,
3 || 222-223 (1957)&/

4 Under these precedents, California courts plainly couid assert jurisdiction over a Direct

5 || Marketer if, for example, a California customer brought suit because hejshe was injured by one of the
6 || products the Direct Marketer had shipped into California. See Burger King, supra, 471 U.S. a1 473;

7 | World-Wide Yolkswagen v. Woodson, 444 U.S. 286, 297-298 (1980); McGee, 355 U.S. at 223. There is
8 | no reason 10 suppose that a state nevertheless lacks authority to impose a duty to collect a tax on the
9 | Direct Marketer arising out of the same transaction. To the contrary, the Supreme Court held in the
10 || leading case of International Shoe Co. v. Washington 326 U.S. 310, 321 (194522 that due process

11 | objections 1o personal jurisdiction and to state taxing authority must be judged by the same standard:
12§ "The activities which establish [the taxpayer’s] presence’ subject it alike 10 1axation by the state and to
13 |l suil 10 recover the tax.” And that is hardly surprising since the same "minimum contacts® formula is the
14 §f touchstone in each setting. (Compare, e.g. Burger King, supra, 471 US. at 474; World-Wide

15 }| Volkswagen, supra, 444 U.S. at 291; International Shoe, supra, 326 U.S. a1 316, National Geographic,

16 || supra, 430 US. at 561; Miller Brothers Co. v. Maryland 347 U.S. 340, 345 (1954).)

Of particular relevance here is the Supreme Court's observation in Burger King that:

17
18 "[jJurisdiction in these circumstances may not be avoided. merely because the

defendant did not physically enter the forum state. Although territorial presence frequently -
19 will enhance a potential defendant’s affiliation with a state and réinforce the reasonable

foreseeability of suit there, it_is an inescapable fact of modern ~ommercial life that a

20 substantial amount of business is transacted solely by mail and wire comggummdons across
state lines, thus obviating the need for physical presence within a-State-in which, business is

21 conducted. So long as a commercial actor’s efforts are ‘purposefully directed’ 1oward
residents of another State, we have consistently rejected the notion that an abseace of
physical contacts can defeatl personal jurisdiction there.” (471 US at p. 476; eniphasis addei.)

2
23 The due process *nexus” requirement, with respect 1o stite taxation, as the Supreme Court
24

33. This conclusion draws significant support from the Suprcmc Court's dec;sxons in the closely
25 |l related area of personal jurisdiction. The Supreme Court has held that a *forum State does pot exceed
its powers under the Due Process Clause if it asserts personal ]unsdvcuon over a corppration that’

26 |l delivers its products into the stream of commerce with the expectation ‘that they will be purchased by
consumers in the forum State’ and those products subsequently injure forum consumers.” Burger <ing,

27 { 471 U.S. a1 473, quoting World-Wide' Volkswagen Corp. v. Woodson (1980) 444 U.S. 291, 297-298.

28 34 This case involved a personal jurisdiction 2nd & state’s z'urisdiction 10 tax (see also Shaffer v.
Heitner 433 U.S. 186, 203 (1977)).

! 16.
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1 | has explained in describing the closely related due process limit on the assertion of personal jurisdiction,
2 |l is grounded on the principle that states may not assert authority over out-of-state entities in a manner
3 |i that "offendfs] ‘traditiontal notions of fair play and substantial justice.”” (International Shoe, 326 U.S.

4 |i 316 (citation omitied). See also World-Wide Volkswagen, supra, 444 U.S. 286, 292.) In the tax setting,
S Jf this due process “fair play" principle assures that °the taxing power exerted by the state bears fiscal

6 ¥ relation to protection, opportunities and benefits given by the State.” Wisconsin v. J.C. Penney Co. 511
7 5 US. 435, 444 (1940). The parallel commerce clause nexus requirement--the injtial prong of the four-

8 1} part Commerce Clause test first set out in Complete Auto 430 U.S, 287-is similar to (and in part

9 | derived from) the due process nexus limitation; it prevents a mulditude of staies from impeding

10 1 interstate commerce by taxing transactions with which they have no substantial connection. (See also

11 | Goldbers v. Sweet, supra, 109 S.Cu. 589.590.)

12 Vi
13 ASSUMING NATIONAL BELLAS HESS RETAINS ANY VALIDITY,

CALIFORNIA MAY STILL CONSTITUTIONALLY REQUIRE USE TAX
14 COLLECTION BY DIRECT MARKETERS

Plaintiff argues (rev. mem., pp. 8-10) that Direct Marketers are identical 10 the retailer in

15

16 || National Bellas Hess by citing the dissenting opinion of Justice Fortas in Nationat Bellas Hess, which

17 |l purported 10 rejate the facts of that retailer’s credit extension activities. The opinion of the Supreme
18 | Court pever discusses thal mai! order catajog retailer’s credit extension activities or the manner in wh:ch

19 [l that retailer obtained payment for orders. 22/ 2/ Therefore, plamuﬂ‘ argument that in » National Bellas

20 -
35. Chicf Justice Charles Evans Hughes wrote the following siatement in 1928:

21 "A dissent in 2 court of last resort is an appeal to the Grooding spirit of the law, 10
the intelligence of a future day, when a later decision may possibly correct the agror into °

22 which the dissenting judge believes the court to have been betrayed." .(Hughes, The
Supreme Court of the United States (1928), p. 68)

23 In Nationa) Bellas Hess, the threc dissenting justices (Black, Donglas, and Fortas) stated a

St e o e ety
belict that *a realistic approach to the facts of appellant’s business” would have led 10’ an upholding of

24 |l the tax in issue. (386 U.S. at 760) They noted that the affidavits upon which the case was tried did not
discose the details of the company's credit operations in Hlinois, but they were willing to make cgriain
25 |l assumptiops that such credit business would lead 10 local activities. (Id, at 761-62) On the basis; of
these assumptions, the dissenters concluded that "Bellas Hess is not simply using the facilities of -

26 || intersiate commerce to serve customers in llinois.” (Id. at 762)

The majority in National Bellas Hess was unwilling to make these assuniptions, basmg s
27 | holding on the statement of fact that “[a]ll of the contacts which National dues have with the State are
via the United States mai! or common carricr.” (1d. at 754) (emphasis added) The majority simply

28 ff refused 1o make the assumptions regarding local activities wh:cb the dissent was willing 10 draw from
(continued...)

| 17.
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1 || Bess the Supreme Court rejecied predicating "nexus® on a mail-order retailer’s credit extension activities
2 j is specious.
3 Ciearly, Direct .Marketers communicate (including accomplishing sales) with and have
4 |} connections with their customers by means in addition to the mail and common carriers. Direct
S |f Marketers participate in at least two nationwide credit extension and collection systems (VISA and
6 || MasterCard)., For plaintiff to argue (rev. mem. p. 9) that this participation takes place outside
7 | California basically begs the question which National Belias Hess poses. The question is whether a
8 |l retiler’s communications and connections with customers involve anything more than the mails and
9 1 common carriers. If 5o, (as occurs with Direct Marketers) the inquiries are then whether the state
10 |f asserting a wse tax collection responsibility directly or indirectly provides benefits and services to the
11 | rewiler or to the retailer's in-state activities. If these inquiries are answered affirmatively, a retailer's
12 | activities are subject t0 state taxation. The fact that a retailer uses the mails or common carriers 10
13 || conduct its business will not, then, take away the staie’s ability 10 require use tax coliection.
14 The benefits and services provided to the California institutions which issue the credit cards
15 || accepted by Direct Marketers directly benefit Direct Marketers, as do the benefits afforded Direct

16 || Marketers’ property in Californiz and the disposal of Direct Marketers’ catalogs. Similarly, to the exiemt

17

35. (..continued)
18 ¥ the facts that were present in the rather limited record.
If the courts were to make a general practice of using shortcomings pointed out in

19 1 dissenting opinions, as plaintiff seeks, to broaden the scope of the majorily opinions which were the
targets of the dissenters, there would be a dangerons stifling of valuatle dissent. Under those

20 conditions, judges who conscientiously wished to point out wbat they perceived 10 be injustices resulting
from misapplication of law or fact would hesitate 1o forthrightly set forth their dissenting views for-fear
21 |l that the shortcomings that they perccwcd in the majority opinion would later be turneg around 1o add
10 the scope of the majority opiition and thus increasg the perceived injustice. Under those conditions,
22 || the dissenting opinion could soon lose the noble function assigned o it by former Chwf Justice H\.ghcs

3 36. Similarly, plaintiff's reliance on L.L. Bean v. Com., Dept. of Revenue ((Pa.Cmwith. 1986) 516
A2d B20, 821-25) is misplaced, The use tax Statute ar issue was silent with respect 10°a retailer

24 |l benefitting from banking in Pennsylvania. Although the stipulated fagts reflected L.L. Bean's acceptance
of credit cards issued by Pennsylvania institutions, the facts are absent any details concerning the credit
25 || card systems and/or L.L. Bean's involvement therein, and the opinion never discusses credit card -

acceptance. For the same reasons, the reference to Bloomingdale's v Dept. of Revenue (Pa.Cmwith.
26 [} 1989) 567 A.2d 773, is unavailing. PlaintifPs citation to SFA Folio Collection. Inc. v. Bannon, 585 A.2d

656 Conn. 1991), is meriticss, In that case, the Court stated that retdiler did not bcncm from the-
27 § Connecticut court system because the risk of loss *falls upon the credit card company.! The stipulited
facts herein reflect that Direct Marketers directy participate in the nationwide credit card systems which

28 |l include activities in California.

18.
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1 }} the “physical presence® in California of the property of Direct Marketers, remains any prerequisiie 10 an
2 || imposition of a use tax collection and remittance responsibility, Direct Marketers do, in fact, have

3 |l property in California (catalogs and merchandise sold on approval).

4
vii
s
PLAINTIFF'S CLAIMS OF BURDEN ARE MERITLESS
& BOTH PRACTICALLY AND LEGALLY
7 The question before this Court is whether Direct Marketers can constitutionally be required

8 |l o coliect and remit California’s use taxes pursvent to section 6203(f). Plaintiffs arguments regarding

9 | burden (rev. mem. pp. 15, et. seq.) are both legally and practically incorrect and advanced seemingly 10
10 |f transform the single legal issue 1o be decided jn this case 10 one of national legal policy and

11 || insurmountable complexity. SBE sccks Direct Marketers' compliance with section 6203(f). Not before
12 |t this Court is the question of whether as a matter of national law involving Direct Marketers and all the
13 |l states, use tax collection should be a uniform nationwide requirement.

14 Pursuant 1o section 6203(j), Direet Marketers are required to coflect and remit 2 single rate
15 { of use tax for all sales to California. Therefore, whether or not 44 other siates and the local

16 | jurisdictions therein may also constitutionally require Direct Marketers to collect the use taxes of such
17 | other states (and loca) jurisdictions) is irrelevant,

18 In Nationa) Bellas Hess, 386 U.S. 759-60, the Supreme Court focused on the “viriual welter
19 | of complicated obligations to Jocal jurisdictions” which would occur if every political subdivision conld
20 || "entangle” each mail-order seller in auministrative and record-keeping requirements, B:;' comparisox_vx. at
21 |l issue herein is the constitutionality of a single use tax‘ rate coupled with 2 single state ,'-sales and use‘l: tax
22 |f retorn which is submitted to a single staie entity, SBE. 3/ The ‘emfmg]cu;cm" rationsle of the

.

23 | National Bellas Hess decision has no application to this case.

24 Nothing whatsoever in the record of this case supposts plaintiffs contentions regarding the

37. Plaintiffs’s refcrence to the poinl-of-sale retailer not facing the "burden’ of multiple

26 |l jurisdiction sales tax collection (rev. mem. pg. 16) borders on the absurd. In Californ:a, the local .
retailer must pay the state, as well as any local, sales taxes applicable 10 each separale. Jocation. A
27 || retailer with more than one location in more than one local jurisdiction could find itself required
collect varying rates of California sales tax (as now occurs, for cxample, for “chain® rotailers with

28 11 Jocations in and out of the *BART" counties). Such retailers have adminisivative and bookkeeping
requirements which do not burden Direct Marketers subject to the single California use tax rate.

18,
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i |l expenses of and consequences (for cxample, lost catalog space) of notifying customers of any

2 jurisdiction’s use tax requircments. These arguments (not fact) ignore the undispuled facts that most

3 |} sales by Direct Marketers are accomplished through the acceptance of credit cards and that customers

4 { have access to "800" telephone numbers of every Direct Marketer. (Stip. para's 12, 15.) Direct

5 | Marketers are not prevented from informing customers of California single use tax rate, when customers
6 |l call an "800" number and place an order using a credit card. In addition, Direct Marketers obviously

7 | face collection requirements if, for whatever reason, customers who place mail orders fai 10 remit the

8 | proper amount. Finally, just as coraputers aliow Direct Marketers 10 process telephone orders from

9 |l every corner of the country, to seek approval for every credit card sale, and (for some Direct Marketers)

10 |l to generate computer entries for every credit card charge, computer technology (sofrware) is available to

11 | Direct Marketers for billing and remitting of use taxes 38/

-

12 | v

13 CONCLUSION

14 ~ Summary judgment should be entered in favor of the defendants.
15 DATED: June 14, 1991.

16 Respectfully submitted,

17 DANIEL E. LUNGREN

Attorney General

18
JAMES B. CUNEO
19 —_Supervising Deputy Attorney General

.,
e

. o7

X “ Deputy Attorney Geaera_'l
2 .
= Attorneys for Defendants
23 :
A
25
26 38. See Hartman, sepra, at 1011.12. Such softwure fills an obvious need as miny firms have

both local store and mail order components, and/or stores in jurisdictions with various raies and are
27 |l thus required to collect and remit more than one tax rate to possibly more than one jurisdiction. Also,
it defies logic to assume that Direct Marketers with at least $500,000 and possibly in excess of

28 || $10,000,000 in California sales alone, are conducting business utilizing moq;:;n computer technology in

cverything but internal accounting

20.
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DECLARATION OF PERSONAL SERVICE

Case Name: DMA v. Bennett, et al. No. S88-1067 MLS

I declare:

I am employed in the County of Sacramento, Califoxrnia; I am
18 years of age or older and not a party to the within entitled
cause; my business address is 1515 K St., P. O. Box 944255,
Sacramento, California 94244-2550.

I served the attached:

DEFENDANTS * MEMORANDUM OF POINTS & AUTHORITIES IN
OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

AND IN FAVOR OF SUMMARY JUDGMENT FOR DEFENDANTS

by personally delivering a true copy thereof to each of the
following names persons on the date and at the address as follows

in said cause:

NAME/ADDRESS DATE

John A. Mende:z June 14, 1991

Downey,m Brnad, Seymour & Rohwer
555 Capitol Mall, 10th Flooxr
Sacramento, CA 95814-4686

1 declare under penalty of perjury the foregoxng is tcue and -
correct, and that this declaration was executed at Sacramento,

California on June 14, 19951. - i

STEVEN J. GREEN
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DECLARATION OF SERVICE BY FaX

Case Name: DMA v, Bennett, et al. No. §$88-1067 MLS

I declare:

I am employed in the County of Sacramento, California; I am
18 years of age or older and not a party to the within entitled
cause; my business address is 1515 K St., P. 0. Box 944255,
Sacramento, California 94244-2550.

I sexrved the attached:
DEFENDANTS‘ MEMORANDUM OF POINTS & AUTHORITIES IN

OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND IN FAVOR OF SUMMARY JUDGMENT FOR DEFENDANTS

by Faxing a true copy thereof to each of the following named
persons on the date and at the phone number as follows in said

cause:
NAME/ADDRESS DATE

Martin Eisenstein June 14, 1981

{207) 783-9325

I declare under penalty of perjury the foregoing is :true and
correct, and that this declaration was executed at Sacramento,

California on June.l4, 1991.
A,
P >

STEVEN J. GREEN
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DOWNEY, BRAND, SEYMOUR & ROHWER

JOHN A. MENDEZ (£95450) F:,l‘EE[)
555 Capitol Mall, 1o0th Floor

Sacramento, California 95814-4686 U2 1991
(516) 441-0131 '

CLERK, U. S, Dysyripy
BRANN & ISAACSON o STERN DISTRICT OF CAL
GEORGE ISAACSON ' GTrTY
MARTIN I. EISENSTEIN ~ i

Post Office Box 3070 <
Lewiston, Maine 04243-3070 ’ =
(207) 786~3566

Xy fyr Plaintiee

8 1991 UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

Ww-
ﬁ_r\;nu.i.ﬂl- N
DIRECT MARKETING ASSOCIATION No. CIVS-88-1067 MLS
INC.,
. ORDER GRANTING PLAINTIFF'S
Plaintiff, MOTION FOR SUMMARY JUDGMENT
V.

WILLIAM M. BENNETT, et al.,

Defendants.

Mt St N et N N gt N Vot Vot S Nt

This matter came on for hearing on June 28, 1991, on the
motion of Plaintiff DIRECT MARKETING ASSOCIATION, INC. for
summary judgment and the cross-motion of Defendants WILLIAM M.
BENNETT, et al. for summary judgment. Plaintiff was represented
by Georgé isaacson of Brann & Isaaqson and John A. Mendéz of
Downey, Brgnd, Seymour & Rohwer. Defendants were repreéented by
Steven J. Green,.Deputy Attorney General, State of California.

The Céurt, having read and considered the motions,:memoranda
of points and authorities, stipulated facts, and affidavits

submitted both in favor and in opposition thereto, and having

P4
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
-==000~~-

BEFORE THE HONORABLE: MILTON L. SCHWARTZ, JUDGE

~==-000—=-=~
DIRECT MARKETING, )
Plaintiff, ;

vs. ; NO. Civ S$—-88-1067
BENNETT, et al., ;
Defendants. ;
)
~=-000-—-

REPORTER'S TRANSCRIPT
JUNE 28, 1991

———000-—-

Reported by: JANE E. BEAUCHAMP, CSR #6408
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APPEARANCES:

For the Plaintiff:

BRANN & ISAACSON

Attorneys at Law

184 Main Street

Lewiston, Maine, 04240

BY: GEORGE S. ISAACSON, Esgq.

DOWNEY, BRAND, SEYMOUR & ROHWER
Attorneys at Law

555 Captiol Mall, Tenth Floor
Sacramento, CA 95814-~4686

BY: JOHN A. MENDEZ, Esq.

For the Defendants:

DEPARTMENT OF JUSTICE
office of the Attorney General
1515 K Street, Suite 511
Post Office Box 944255
Ssacramento, CA 94244-2550
BY: STEVEN J. GREEN,

Deputy Attorney General
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SACRAMENTO, CALIFORNIA, FRIDAY, JUNE 28, 19%1
2:00 P.M.
---000~-~
THE COURT: The following constitutes the decision
of the Court on these cross-motions for summary judgment.
Plaintiff, Direct Marketing Association, Inc.,
filed‘this section 1983 action on behalf of its members
seeking declaratory and injunctive relief.
The controversy arose when defendants, individual

wb

membersdy;nd officers of the California Board of

- Equalization demanded that plaintiff's members collect a

use tax from their California customers if they, one,
maintaineﬁ;substantial and recurring solicitations of and
sales to California customers; and two, accept credit
cards issued by California financial institutions.
Plaintiff contends that imposition of use tax liability
in this case is unconstitutional because there is an
insufficient connection between California and the
members it seeks to tax.

”9 The Supreme Court has held that under the due

CLRVSE :

processgqof the 14th amendment and the commerce cliause, a
state may not impose the burden of use tax colle¢tion
against an out-of-state entity unless.there is a
sufficient nexus between the state and the entity.

National Bellas Hess, Inc. vs. Department of Revenue of

BRS-01027
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the State of Illinois, 386 U.S. 754 (1967). 1In applying
that rule, the Court has fdéund a sufficient nexus where
the out-of-state entity has 5 place of business,
employees or property within the state. It has founé the
nexus insufficient where the only connection with
customers in the taxing state isvby common carrier or the
United States mail.

According to the facts presented to the Court by
stipulation of all parties in this case, plaintiffis
members do not have offices, outlets, stores, warehouses
or other facilities, stocks of goods, real property or
employees in California. They do not have agents,
independent contractors, or rep;esentatives soliciting
sales in California. They do not maintain bank accpunts
in California. They do not ship products to California
customers from any location in California. Plaintiff
contends that in iight of these facts, the Supreme
Court's holding in National Bellas Hess compels this
Court to rule that defendants' imposition of use tax
liability is unlawful.

Defendants, howevef, éontend that;p};iﬁtiff
interprets the sufficient.nexus test too:narrowly.
According to defendants, there is sufficient nexus in
this case because plaintiff's members accept credit cards

issued by california financial institutions. The parties

AN B DEANAUR T e
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agree that a substantial portion of the credit card sales
to California customers are charged to the customers'’
VISA and MasterCard credit cards issued by California
banks. Defendants argue that other factors also weigh in
favor of a finding of nexus, including the fact that
defendants' advertisements and catalogues generate
literal garbage which must be disposed of by the state,
and the fact that sales to California residéhts reguire
California 800 line telephone calls, debt collection in
this state, and frequent shipments to California on state
highways.

Defendants also contend that a rigid application
of the doctrine articulated in Nationgl Bellas Hess is
improper for several reasons. They contend that because
the direct marketing industry has grown dramatically
since National Bellas Hess was decided in 1967, the
doctrine of that case 1s obsoclete. They also contend
that since the Supreme Court has expanded its notion of
what constitutes "minimum contacé& with respect to
personal jurisdiction, it is reasonable ?g assume that
the Court is moving in the same dire;téén with rgséec; to
sufficient nexus and use tax liability; |

This Court does not find these arguments
persuasive. The Court does not find u§e ot California

financial institutions or any of the other factors

TrewmT T P % YY AT we -~
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mentioned by defendants to be comparable to the
maintenance of retail outlets, employees, or property
within the State. Additionally, although the direct
marketing industry may have only been a fraction of its
current size at the time the case was decided, the sales
transactions which took place between Bellas Hess and its
Illinois customers clearly required reliance on Illinois
financial institutions. The dissent found this
significant in terms of meeting the sufficient nexus
test, but clearly the majority did not. |

Furthermore, defendantsv™ ccnteﬁ%&u»nthat
International Shoe Conmpany vs. Washington, 326 U.S. 310
(1945), stands for the proposition that the test for
minimum contacts is or should be interchangeable with the
test for sufficient n;ﬁ;s. he Court finds that this
conclusion or reading of International Shoe is erroneous.
Although the Court stated that the activities of the
taxpayer in the taxing state subject it alike to taxation
by the state and to suit to recover thg tax, the Court’'s
ruling was limited to the facts before it. Of course,
the factors which are relevant to a Aeterminatioé of
minimum contacts may also ﬁe relevaht ﬁq a deterﬁinatioﬁ
of sufficient nexus. Nonetheless, the:ﬁwo doctrines are
distinct. |

Defendants additionally argue that during the
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short time prior to customer acceptance, the goods
plaintiff's members shipped to california residents .
remain the prcperty of the members. Defendants conclude
that because this property enjoys california police and
fire protection, plaintiff's members are receiving a
benefit from the state which justifies imposition of use
tax liability. The Court does not agree with this
analysis. Title to the goods in question remains with
the seller only where the sales are sales on approval
pursuant to Uniform Commercial Code Section 2-326. There
is no evidence or facts before the Court indicating the
sales by plaintiff's members are on approval. The
general presumption runs against delivery to.a customer
being a sale on approval; Gold 'N Plum? Poultry, Inc.
vs. Simmons Engineering Company, 805 Federal Second 1312
(Eighth Circuit 1988). In any event, a ruling in favor
of plaintiff on this motion would not preclude defendants
from imposing a use tax against an out-of-state retailer
who maintained property in this state.

In sum, although defendants have raised 5 numbexr
of meritorious arguments as to why National Bellas Hes;
should be reconsidered or reversed or'modified,:this
Court feels it is still bound by it. Conseguently, thé
Court concludes that in the absence of a clearly

distinguishing feature, defendants cannot lawfully
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require plaintiff's members to collect and remit a use
tax on sales to California customers solely on the basis

that those members maintain substantial and recurring

. solicitations and sales to California customers and

accept credit cards issued by California financial
institutions. Accordingly, the Court is compelled to
g?ant plaintiff's motion for summary judgment and does do
so hereby and denies defendants'’ cross-motion for summary
judgment.

MR. ISAACSON: The only guestion I have, since
summary judgment is being entered, it resolves all the
issues in the case, is judgment also being entered in

plaintiff's favor?

THE COURT: That follows the granting of the
motion for summary judgment.
Also, the affidavit of Stephen Clegg filed on

behalf of plaintiff on June 21, 1991, is stricken.

——m OO~ -
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CERTIFICATE OF COURT REPORTER

--000-~

I, JANE E. BEAUCHAMP, 0Official Reporter,
certify that the foregoing pages constitute a true and
correct transcript of the testimony contained therein as

reported by me and thereafter reduced to typewriting to

the best of my ability.

July 2, 1981.

Qam,@l /%Uaucﬁawﬂ/

JANE E. BEAUCHAMP, CSR #6108
Official Shorthand Reporter .

BRS-01033




DECLARATION OF MAILIRG

. {CCP Section 1013a({3))

2

4 I mm a citizen of the United States, over eighteen vears of
4 | 29e and not a party to the witﬁin action. My business address
5 is 555 Capitol HMall, 10th Floor, Sacramento, California, 95814.
e I am readily familiar with my emplover's practice for the

2 collection and processing of correspondence for mailing with the
g United States Postal Service that same day in the ordinary

o | Course of business. On July 8, 1991 I served the following:
10 ORDER GRANTING PLAINPIFF'S HOTION FOR SUMMARY JUDGHENT by

11 placing a copy thereof in a sesaled envelope with postage fully
12 prepaid thereon for collection and mailing on that date

13 following ordinary businesgs practices addressed as follows:

14 Steven J. Creen, Esqg.

Office of the Attorney General
Pogt Office Box 944255
Sacramento, California 94244-2530

16
17 I declare undey penalty of perjury that the foregoing is

true and correct. Execubted on July &, 19%1 ai Sacramento,

18
19 California. {7 ,
. ?&Z&aéﬁhmfé;%;&m
20 PAULA 5. GRENZ /7

21
22

23

DOWNEY
BRAND
SEYMOUR_

& ROFWER
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Medline Tndustrics, Inc, Onc Medling Place " 1.847.643.4603Phone
MIELDLINVE Susan M. Russell Mundclein, Dlinois 5DD5D.448 1.847.837.2756 Fax

VIA FAX 558.312.2020

May 29, 2007

Mr, Albin C. Xoch
¢/o Carrie Toomey
MuniServices LLC
Suncast Lane

El Dorado Hills, CA

Re: Dslivery Obligations of Internet Retailers

Dear Mr. Koch:

My name is Susan Russell, and I am a corporate attorney with 1 0years’ experience working with companies

" that meke sales t constmers and othiers via the internct. For s mumber of years ¥ was employsd ns Associate
General Counsel of Sears, Rocbuck & Co. which has at least ono subsidiary engaged in making internot
sales. ’

You have asked what delivery obligation the insemet ndustry gensrally accepis inmaking sales via the
ternet. For example, does the delivary obligation tarmingte upon shipmentvia common carrier from
storage facilities to the customer or do they typically costtinne to be responsible for and own the goods
shipped until after actual delivery to the customer ocours?

My experience is that the markeiplace demands that iniernet remilers remain responsible for the goods that
they ship unti} afier actua) delivery to the purchaser. This because internet purchasers are not willing 1o
purchase from websites before they actually can see the goods being purchased to make sure they fit their
orders. This tndustry practice has helped make internert selling more andmore successful.

‘Ofien people experienced with internet selling will refer 1o this practice as selling “FOB destination, " cven
though no such Janguage is posted on the website, because in business terms, that is what their shipping and
aslivery responsibiity Is.

Yours very truly,

vt it

Busav Russell
Medline, Inc.
_ Director of Tax znd Insurance.
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Report for MuniServm LLC and the Attorney(s) Representing MuniServices, LLC
Prepared by Patrick A. Scholten, Ph. D.
Date: Suniloy, July 15, 2007

Introductions
In this report | will discuss a brief history of traditional retall markets, the different
type of retall Internet entities along with their pros and cons, and various intemal
functional areas required to operate and maintain a successful retadl Internet
business. The discussion then moves to describing the legal and contractus! formats
utilized to transfer ownership of goods in retall Internet goods markets.

Retail intermnet Business Structures and internal Operations

2.2 Troditional Retail Morket Background
This background information helps set the stage for the evolution of how to run @
syccessful internet retail operation. Simitar Issues that faced retailers in the 1870's
and 1900’s are cropping up again as the Internet changes the retail landscape.

- Traditional means for retailers to sell their products was by renting or purchasing
property whare the physical entity {retail outlet} would reside and cohsumers would
visit the outlet, inspect the goods’ various characteristics and decide to purchase or
not. The geographic reach of thase traditional retail outlets was limited to
consumers in the surrounding areas. To broaden its corsumer base, traditional
retailers had to rent or purchase additional property 1o set up another outlet. Not
only was this costly, but managing geographltany—disparate entities could prove to
be problematic.

The traditional retail modet confers both costs apd benefits to consumers. On the

" benefit side, consumers could visit the entity and inspect the goods prior to making
a purchase decision, Additionally, consumers could establish refationships with the
store owners and other individuals working at the retail outlet. Thus, a trust
relationship was built over time between the retailer and consumer. Consumers,
hawever, incurred search costs each time they visited the retaller. This cost might
come in the form of “shoe leather” costs (the explicit cost of travel to and fronj the
physical outlet - such as gas or the bottoms of one’s shoe). There is also an implicit
cost of the time it takes a consumer away from other activities. .

In 1872, Aaron Montgomery Ward established the first mail-order retail business.
Ward’s strategy was important for severaj reasons. First, creating a mail-order retail
operation permitted 2 retailer to reach consumers in remote geographic areas,
without incurring the fixed costs of setting up a retail outlet in each location.
Serond, it reduced consumers’ search costs since consumers could simply thumb
through the catalogue to find the item they warted to purchase. Setting up a large~
scale retail'operation required that retail outiets be placed throughout the United
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States. The cost of creating a mail-order retuil business, however, was thot the

- consumer had to trust that the retailer would defiver the promised items once
transfer of payment had oczurred. In addition, mail-order retallers had to meke a

. cost-benefit anslysis of which items to include in a tatalogue. That is, only a subset
of products could be advertised in a catalogue.

Ward’s Initial success was modest at best and faced significant opposition from rival
local retailers in rural areas, Part of Ward’s success was based on an innovative and
{at the time) unprecedented company policy that gave consumers a “satisfaction
guarantee or your money back.” Since consumers shopping via tatalogue could only
see 4 picture and written description of an item, and not physically inspect it,
Montgomery Ward's satisfaction guarantee policy was an integral part of gaining
consumers’ trust and its early success in the catalogue business, After a couple of
decades and facing significant competition from its rival Sears, Roebuck and
Company, Ward decided to open a retad outiet in Chicago and other outlets
followed.

This brief-history sets the stage for how competition on the internet has evolved and
will evolve in the future. While the lesson from the Montgomery Ward-Sears
Roebuck rivalry suggests that retailers with a multi-channel distribution network will

* prevail, there are several reasons to expect an equilibrium to prevail consisting of a
combination of Internet-only retailers and hybrid retailers that have both an
Internet operation combined with one or more physical, traditional retail outlets.
More importantly, however, the story iliustrates the long-time origin of the money-
back guarantee that is prevalent in today’s retall Internet business, Thig policy
jllustrates a long-standing tradition, and the subsequent legal framework, among
retailers that true ownership is not final until after taking possession of the good.
Indeed, true transfer of ownership only takes place after 2 period extending beyond
physical possession of the jtem.

2.2 Key Retail internet Business Structures
There are two broad structures available to retailers using the Internet as a
distribution channel. The first type of structure is a “pure-play” Internet retailer. This
type of retailer only distributes goods over the Internet. It does not have a physical
location where consumers ¢an go to browse and inspect goods prior to purchasing
them. instead, pure-play Internet retallers have a virtual “storefront” where it
displays physical and written descriptions of each of its producis on its websits.
Once the main website Is set up, maintenance of the product information on the
website is a5 simple a5 changing Information contained in a database to which.the
website is linked. Instead of having a physical jocation for consumers to visit, the -
pure-play retailer only needs a warghouse to store and ship goods. The obvious
advantage is lower overhead costs to operate a physical tacility that is appealing to
consumers and not having to employ a trained sales foree. On'‘the other hand, it may

Page | 2
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be necessary for the pure-play retsiler to hire the professional services of a web
design company,

The second entity structure utllized by retailers distributing goods via the Internet is
a hybrid retafler that has bath one or more physical retail outlets and a virtuai
storefront. While this structure is certainly more costly on many dimensions (cost of
maintaining several locations, sales staff, cost of a web design firm or division), the
cost of maintaining this type of structure may be offset by the benefit, depending on
the retailers’ strategy.

There are several things to consider in selecting a businass structure. The business-
structure decision impacts the retailers’ cost structure. Based on a cost structure, a
retailer can select 2 strategy tomost effectively compete in the market.

2.3 internal Operations
2.8.1 Management Team
Retall Internet markets are extremely competitive and the management
tearn is responsible for creating the company vision and ensuring that the
other functional areas of the company are executing that vision, Given the
dynamic nature of these markets, the management team must respond
quickly to changes in the market.

2.3.2 Morketing Department
Successful large-scale Internet retailers have a multi-faceted marketing
department. The functional areas associated with the team are merchandise
selection; pricing and promotional activities; general policy selection such as
credit policies, return policy, et cetera; ensuring that the virtual store is easy
to navigate and has the psychological attributes that are comforting 1o
consumers; providing visual images and written descriptions of the products;
researching the demographic characteristics of its primary consumers; and
executing and managing the company image and vision created by the .
management team. :

Product lifecycle for many products sold on the Internet are relatively short.
That means a team of individuals have 10 be constantly managing the -
invéntory of existing products by adjusting prices and monitoring ’
competitors’ pricing activities. In addition, a worldwide team of buyers have
to constantly be looking for new products and negotiating with vendors.

233 !nventory and Warehouse Management Engineers
A team of engineers Is necessary to design and maintain an inventory control
system, Effectively and efficiently running a Jarge-scale pperation requires
real-time intelligent information process warehouse and inventory system
that automates and controfs all aspects of the warehouse This system woutd

Page 13
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2.3.4

235

inform consumers whether the product of interest is avallable prior to
purchasing. If properly managed, such a system would also minimize
inventory requirements by automatically flagging restocking when it reached
a defined threshold.

Warehouse design to accommodate & real-time intelligent system is
extremely important. For instance, once consumers initiate an order via the
website, an automated warehbuse system will have materia) handling
equipment in place to know where that product is located in the inventory
racks, be able to retrieve the product, package and piace a shipping labe! on
the product to be shipped out with the next delivery. This process can
happen anytime of the day with minima) manual labor. However, a team of
engineers are required to develop and maintain such an intricate system. The
ability to automate this inventory and distribution systems has 3 dramatic
impact on an organization’s efficlency and profitability,

IT Department

The IT department is the lubricant thet makes the marketing and real-time
intelligent system in the warehouse function smoothly. The marketing and
inventory infarmation content raside in databases, which is stored and
managed on servers. These servers tould be either owned by the retailer or
leased space managed and operated by an Internet hosting company.

This team of individuals takes the marketing content — like digital photos and
product descriptions — to cveate a database of products and ensures that it is
properly displayed on the retailer’s website, in addition, this team develops
and maintains the linkage with the warehouse so that consumers know
whether the product is available or when the jnventory needs to be
restocked.

Internet security is the root of all Internet retaiters business. The IT
department is ensuring that the shopping environment is secure for
consumers so that personal information’(l.e, credit card information] issnot
disseminated to unauthorized individuals. The technology requiredto
maintain this aspect of the business is constantly being changed and
updated. Security breaches could ruin an Internet retan!er’s reputation and
business.

Other Information Pertoining to the Efficiency of internal Opgrations

The close linkages between the interal functional areas require that each
department work closely with one another. Therefore, operatirig a large-
scale retail Internet business Is most efﬁclenuy operated with all of the
functmnal areas in the same geographic location. : :

Page | 4
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3. Standard Legal and Contractual Format for Ownership Transfer in Retail Internet

© Markets
In many ways transfer of ownership of items in retall Internet markets parallels that of

the mail-order catalogue market. Consumers find a product they want to purchase.
Once the consumer has made a purchase decision they can inform the retailer of their
“order” decision by providing product and payment information over a secure Internet
connection.’ When an order Is communicated to an Intemet retailer over s secure
Internet connection, the retailer will send an automated email confirmation that
provides essential information about the purchase. The retaller ships the item and
ownership is transferred when the consumer receives 1) the bill of sale or receipt and 2)
the physical item.

According to the Federal Trade Commission’s (FTC) Facts for Consumers’ Guide “Billed
for Merchandise You Never Received? Here’s What To Do” the company is obligated to
ship an order with the time stated in an advertisement. In circumstances where no
dellvery time is promised, the retailer has up to 30 days sfter receiving the order to
process and ship the ftem. According 16 the FTC Facts for Consurmers’ Guide, the one
exception to this rule is that “if a company doesn’t promise a shipping time, and you are
applying for cradit to pay for your purchase, the company has 50 days to ship after
recelving your order.”

Actording to the FTC Facts for Consumers’ Guide “The Cooling-Off Rule: When and How
to Cancel a Sale” when consumers gurchases an item from a store’s permanent physical
location they may not be able to return a previously purchased item. However, when
consumers purchase jtems at a location other than the saller's permanent place of
business, The Cooling-Off Rule extends your right to cancel an order for a full refund
extends until midnight of the third business day after the sale. '

Internet retailers often have a more liberaf return policy than that permitted under the
FTC's Cooling-Off Rule. A sampling of online retailers revesled that items could be
returned to seller between 10 to 30 days on most items.?

A \}u“/ 'T)___OQF?

Patrick A. Scholten Date

*In 1998, the United States Congressional Budget OFfice tonducted a study entitie “Emer¥ing Electronic Mezhods
for Making Retall Payments,* that discusses the forms of payment being accepted by online {and other} retaﬂers

*same items are not returnable.
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WWW. e 2t
Orderod by: Recelved by:
Sandrs Heuer Sandra Heuer
USA ) USA

8 RnltPricel -Amount
$18.95 319.95

¢ [ Subtotal $12.95

"I Shipping 5.88
Tax 1.64
Total $28.47]

TC# 000D47218310202627846278

UCC#H 20020806-055858-284-091

Thank you for shopping ut com!

Didn’t recaive yqur antire order?
You may recelvs your ordsr n saparate shipments. If your entire order did not arrive in this shipment, you

can track the stetus of your order al www. .comftracking.
Questions aboll yéiir ordi?
Call us at 1-800-566-8548, or visit our Wob site at www. .com. We're happy lo answer your questions,

and we're commitied o makinq your shopping experience sasy and pleasan!

Want to make & retiim?
If you are not salisfled with your order, plesse refer to the Returns Information on the back of this invoice or

on 3 separate shest.
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-J' t e 2
Returns Information '

Your complete satisfaction is our number one priority. If any item you arder from us doas not meet your
expectations, simply relurn il to us by one of the methods described below.

To Return an ltem lo a Store
1. Take the item with all original packaging and acceasories, plus the invoice (inciuding this sheet) to the

Customer Service Desk at your local
2 An associate will issue a credit to the original credit card or provide a store credit

Piease note: Computer hardware and components must be returned by mail.  Simply use the provided

return labei and foliow the instructions tor returning ltems by mail.

To Return an item by Mail

1. Fill out the Reason for Return section balow.
2. Box tne item securely. Enclose the invoice {including this sheel), plus all original packaging and

accessones.
. Use the provided prepaid return label and ship via U.S. Postal Service (USPS).
we will issue a credit to the original credit card. Please allow two billing cycles for the credit to appesr on

the credit card's printed statement.

[8]

Other Return Details
’ Store Gift Cards (shopping cards) are not returnable or refundable.

* For oversize or parishable items, please call our Help Dask at 1-800-

for assistance.

* We cannot accepl mail returns of items purchesed in siores or

+ It you were sent an incorrect, damaged or defective product, we will 18sue cradit ior any applicabie
shipping and gift wrapping charges,

* CDs, DVDs, audiotapes, vidootapes, video games and computer softwars must be relumsd
unapened within 45 days of receipt

* Books must be returned unused and unmarked within 45 days of receipt.

* Computer hardware and components must be returned with any included software within 15 days of

receipl. Other electronics items rnust be returned within 90 days of receipt.

Exchange Information - , }

To exchange an item by mail, please fill oul the two lines bselow, indicating the ltem you ars returning and the

new item you would like sent. Enclose this information with your return, Please be as specific as possible when

gescribing the new ilem. For exampls, give the item name, color, size, eic.

The itern returned will be credited to the original credit card and the new Hem(s) will be charged to the same
card, Gift items are not exchangeable by mail. If returned, they will be credited to the original credit card.
Shipping charges for the returned itermn are not refundable and shipping will be charged for the new jtem(s)

Thank you for shopping at .com. We look forward to serving you in the future!
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. i"roblcms With Your Order - Ordering - Help - Page 1 of 2

Home ] Your Account | ﬁ Cart | Tuack Qrder
Registry | Wish List | GB

Hello Sandra Heuer! 5

"% Soe All Departr
. —
in Store

S search [Help ~| for: | (Find}}

You are here: Home Page » Help > Ordering » Prob{ems With Your Order
More Help: Ordering

Problems With Your Order
Go to Help main page

An Item Is Missing My Ordgr Didn't Arrive Go to Ordering main p

An lrem 1s Damaaed.or Defective

.............

An ltem s Missing
Sametimes because of varying ltem avallability and warehouse locations, you may
receive more than one shipment when you place an order with multiple items. We will
not charge you extra for split shipments. The Invoice you recelve with your order wili tell
you which Items have been shipped separately. If you still have guestlons about ltems
missing from your order, please contact us and one of our knowledgeable Customer

Service Associates will be happy to help you.
See mpre, on_our Shipping Palicy.

Top of Page
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My Order Didn't Arrive

Orders shipped through our Priorlty and Express shipping options can be tracked on our
shipping carriers’ Web sites. If you wish to track an order, go to Jrack Your Orders.
We're sorry, but orders shipped by the Standard option cannot be tracked door to door.
If you still have questions about an order that has not arrived, please contact us and one
of our knowledgeable Customer Service Assodiates will be happy to help you.

See mere, on our Shipping Tim.es(
. Top.of Page
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An jtem Is Damaged or Defective
We are committed to your total shopping satisfaction. If an jtem you receive from

.com does not meel your expectations, simply return it to us. Most merchandise
can be returned to a store or by mall within 90 days of delivery. See our Returns Pglicy

for exceptions.
Gift wrapping charges (If any) are not refundable, Shipplng charges are not refundabie
except If you were sent an incorrect, damaged or defective product.

Top of Page

R

Prmmemn ey B L T T T R L R IR Py

Do you have guestions?
Please contact us, and a knowledgeable Customer Service Assoctate will help you.
Wwe're happy Lo serve you 24 hours a day, 7 days & week!

Pt e e ke e Nt e AN AN Bt e N B AT 4.1 10L00.172A007 1PMNINNS
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Returns Policy - Shipping and Returns - Shipping Costs & Times - Shipping and Returns ... Page ] of 3

woupt | EP Gart | Tragh Order
Registry | Wish List | GH

Hello Sandra Heuear! S

Buaks

1

Efaclmnics‘f Movins | Mussr

Rt s b Vi s | e Ao 55, R KR
& g .

,Q Search fHelp _ﬂ for: | _ (Fmds 3

You are here: Home Page » Help > Shipping and Retyrns » Shipping Costs & Times » Shipping and Returns > Returns Po
" More Help: Shipping

eturns Polic
R Y Go to Help main page

Your complete shopping satisfaction is our number one priority. Go 1o Shipping and Re
malin page

If an item you ordered from .com does not meet your expectations, simply return
it elther to a store or by mall within 90 days of receiving it, unless otherwise noted

balow.

Related Topics

To Return ap Item to a Store Returns Guidellnes by Depariment Problams With Your. O

Returns Exceptions Lredit for GIft Returns ’ .

Exchanges
et em ;. e mnnanm o - e ah mAn e an e Anne e m—— e e Enter ZIP code to 5570
find a store near

you.

To Return an ltem to a Store
» Take the Item, Involer and all orlginal packaglng and accessories to Customer -

Service at your Jocal
For all payrnent methods except Blif Me Later®, an associate wilf issue an ZIP Code:

-
Immediate credit to the original payment method or provlde a store credit for the ‘ T

cost of the item and the sales tax, If applicable.
For an item pald for with Bill Me Later, an associate can issue store credit- In the
form of a " Shopping Card or a cash refund. Then you receive 2 bill from

Bl Me Later and submit payment to Blli Me Later.
Refurn an Item by Mall

Top.of Page
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Returns Guidelines by Department

All merchandise purchased from .com may be returned either to 2 store or by
mall within 90 days of receiving It, unless otherwise noted beiow, Additional

guidellnes are also noted below.
APPAREL, SHOES & ACCESSDRIES

» All apparel, shoes and accessorjes jtems: 50 days with recelpt and
merchandlse must be unworn, with tickets attached, and accompanied by the

original pack lst/involce.

BOOKS, MOVIES & VIDEO GAMES

s CDs, DVDs, audiotapes, videotapes and video games: Must be returned

unopened.
+» Books: Must be returned unused and unmarked.

ELECTRONICS

Laa, Hecauooo. ettt e e nd i e e Ve b TANL L A O e wa e N CANL ITIAL AR NVINCIE. TAMNINNNe
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Relumns Policy - Shipping and Returns - Shipping Costs & Times - Shipping and Returns ..

Computer hardware: Must be returned with any Included software within 15

days of recelpt.
Computer components and computer accessories: Must be returned within

45 days of recelpt.
Computer software: Must be returned unopened,
Camcorders and digital cameras: Must be returned within 30 days of receipt.

GIFTS

+ Electronic and plastic gift cards: Not returnable or refundable for cash, except

In states where required by law,
s Perishables: Items such as flowers and food may be returnad to a

store or by calling Customer Service at 1-800-966-6546. Cannst be returned by
mall,

HOME & GARDEN

-+ Custem window blinds: Please see returns for window blinds.

+ Mattresses: May be relurned to a store or by Frelght shipplng. Under some
circumstances, you may be charged for return shipping. To return an jtem by
Freight, call Customer Service at 1-800-966-6546. They will aiso be able to
inform you of any retum shipplng costs. .

@as-powered jtems: Including but not limited to lawn mowers and pressure
washers. Cannot be returned by mall, due to carrier restrictions. Must be returned
to a store completely emptled of any flammable liquld (gas, oll).

MUSIC

# CDs and DVDs: Must be returned unopened.
+ Music downloads: Cannot be retumed. All sales are final and all charges from

those sales are nonrefundable, except as otherwise stated in the Musjc Downloads
Terms of Service,

PHARMACY

-« Diabetic supplies: Cannot be returned. All sales are final. Please contact the
manufacturer If you have any questions regarding defective {tems. Check your
package for the manufacturer's name and contact information.

TIRES

« Tires: Tires shipped to a store for plck-up must be retumed to a
store and cannot be returned or exchanged by mall.

TOYS, SPORTS & FITNESS

-+ Oversize table games and treadmills: May be returned to a store or by Freight
shipping. Under some circumstances, you may be charged for return shipping. To
return an ltem by Freight, call Customer Service at 1-800-966-6546. They will

also be able to Inform you of any return shipping costs.
+ Autographed Sports Memorabilia: Must be returned with the included

Certlficate of Authenticly.

Top of Page
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Returns Exceptions
* Oversize items: Some heavy or large ltems that are Identified as oversize on
their item pages may be returned to a store or by Freipht shipping. Under some
crcumstances, you may be charged for return shipping. To return an ltem by

raminatalnn/ratalng aenPrai= 120844 S nath=1-S424-1104544-110K15-

httn-lhanan

Page 2 of 3
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Freight, call Customer Service at 1-800-966-6546. They will also be able to

inform you of any return shipping costs.
« If you were sent an incorrect, damaged or defective product, we will Issue a

credit for any applicable shipping and glft-wrapping charges.
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Credit for Gift Returns
* Returning a giftto a store: An Associate wlll Issue an immediate credit

to the original payment method or provide a store credit for the cost of the item

and the sales tax, If applicable.
+ Returning & gift by mall: The cost of the item and the sales tax, If applicable, will

be credited to the original payment method when we recelve the ltem.
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Exchanges
To exchange an ltem by mall, il out "Items to Be Exchanged” on the back of our

Involce, Indicating the ltem you are returning and the new ltem(s) you want sent. Please
be as speclfic as posslble when describing the new ltem. For example, glve the ltem
name, color, size, and so on. Then enclose the Involce with your retum.

The item returned will be credited to the original payment method and the new ltem(s)
will be charged to the same payment method. Shippling charges for the returned item
are not refundable. Shipping wll} be charged for the new item(s) sent.

A gift you recelved s not exchangeable by mall. If you return a gift by mall, the cost of
the ltem and the sales tax, If applicable, will be credited to the original payment method
when we recelve the ltem.
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Do you have guestions?
Please contact us, and a knowledgeable Customer Service Associate wlli help you.
We're happy to serve you 24 hours a day, 7 days a week!
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