State of California

Memorandum

To

From

Subject :

Board of Equalization

: Honorable Betty Yee, Chairwoman Date:  January 15, 2008

Honorable Judy Chu, Ph.D., Vice Chair
Honorable Bill Leonard, Member
Honorable Michelle Steel, Member
Honorable John Chiang

: Randie L. Henry, Deputy Director
Sales and Use Tax Dep

David J. Gau, Deputy Director

Property and Special Taxes Department

Board of Equalization Security Deposits

On December 19, 2007, Honorable Michelle Steel requested Board of Equalization (Board)
staff report on the scope and magnitude of the potential delays in processing the return of
security deposits, and specifically requested information on the six following areas:

1.

2.
3.

The number and dollar amount of security deposits for all tax and fee programs
administered by the Board. .

The number and dollar amount of security deposits eligible to be released.

The number of sales and use tax security deposits over $2,000 held for more than
three years.

A plan to more expeditiously return security deposits that meet the eligibility criteria
for release.

An overview and review of the statutory, regulatory, and administrative eligibility
criteria for releasing security.

The process used to determine which accounts are eligible for release and the process

staff uses to release the security.

The Honorable Michelle Steel also requested that Board staff immediately release any
security deposits eligible for release.

Our report provides background and information regarding the Board’s security deposit
program and discusses each of the six items requested. In addition, an agencywide action
plan has been developed to evaluate all aspects of the Board’s security deposit policy and

procedures.
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Background

The Board is either required or authorized to obtain security, within certain limitations, for
most tax and fee programs administered to ensure payment of any tax that might become due
or delinquent.

Security for sales and use tax programs is a minimum of $2,000 and is set by Board policy.
The maximum, which is set by statute, may not exceed $50,000. The issuance of a permit
will not be delayed merely to obtain security. The taxpayer is given 30 days to post the
security. If security is not posted after 30 days, the account may enter the delinquency
process.

Most of the property and special tax and fee programs have the authority to collect security;
however, not all the programs lend themselves to the collection of security. Generally,
security is not requested for any of the fee programs administered by the Property and
Special Taxes Department (PSTD). Most of the fax programs administered by the PSTD
have no security deposits posted or have few accounts with security deposits. In order to
deter fuel tax evasion, security is requested on a new gasoline, diesel or jet fuel supplier
account. Until security is posted, the account is placed in pending status and the fuel supplier
has 30 days to post the security. Once security is posted, the fuel supplier’s account is
activated. Under the International Fuel Tax Agreement (IFTA) program, if an account is
revoked, it is not reinstated until security is posted. The Alcoholic Beverage Tax Law has a
statutorily set minimum amount of security required. The Cigarette and Tobacco Products
Tax Law provides the only mandate for security to be posted and retained. Accounts under
this program will not be issued until security is received. For a listing of all the programs
administered by the Board with security provisions, please refer to Exhibit A.

The Board accepts Cash Deposits, Liquid Security Deposits (i.e., time certificates of deposit,
state and federal credit union shares), Surety Bonds, and/or Guaranties as security.

Action Items

1. The number and dollar amount of security deposits for all tax and fee programs
administered by the Board.

As of December 2007, the Board had a total of 31,179 accounts with active security for a
total of $436,124,811. The total active security was comprised as follows: Sales and Use
Tax Department - 26,947 accounts totaling $170,382,766, PSTD 4,232 accounts totaling
$265,742,045, ($138,327,000 is required pursuant to section 30142 on accounts that purchase
cigarette tax stamps on deferred credit). A breakdown of the active security by type of
security is provided in Exhibit B.

2. The number and dollar amount of security deposits eligible 10 be released.

The Board produces two reports which identify security deposits that may be eligible for
release. The Active Three Year and Older report lists accounts with security that have been
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posted for three years and may meet the eligibility criteria for release. (See item #6 for
eligibility criteria.) The Uncleared Security Deposit List includes accounts that have been
closed out for at least six months which still have active security.

As of December 2007, there were a total of 2,028 accounts totaling $38,805,545 that were
eligible for release from both reports. As of January 3, 2008, a total of 612 accounts totaling
$4,237,384 have been released after review of the Active Three Year and Older report and
264 accounts totaling $1,315,026 have been released after the Uncleared Security Deposit List
was reviewed. For more information on the Active Three Year and Older report, please see
Exhibit C. For more information on the Uncleared Security Deposit List, please see Exhibit

D.
3. The number of sales tax and use tax security deposits over $2,000 held for more than
three years.

The data for sales and use tax security over three years old and over $2,000 is as follows:
Sales and Use Tax

ityDeposited  Count.

_Security Description Ty Sec ]
Surety Bond $40,147,985.00 3,034
Cash $12,773,109.36 2,485
Personal Guaranty $16,087,475.00 2,137
Liquid Security Deposit $12,876,292.85 2,169

$81,884,862.21 9,825

A total of 1,315 sales and use tax accounts with security totaling $8,019,568 are eligible for
release based on the reports summarized in Exhibit C and D. Although the security posted
could be more than three years old, Revenue and Taxation Code section 6701 only requires
the Board to release the security after three years in instances where a taxpayer has timely
filed and paid tax to the Board. We release the security if the taxpayer has no history of late
payments, dishonored checks, partial or no remittance returns or similar problems.

4. _A plan to more expeditiously return security deposits that meet the eligibility criteria for

release.

In order to more expeditiously release security deposits that meet the eligibility criteria, we
are looking at ways to improve our security deposit policy and procedures. Currently, we are
reviewing the criteria for releasing security to improve the process. In addition, a pilot
program is being conducted in the Third District. The Active Security Three Year and Older
report and the Uncleared Security Deposit List are going to be electronically distributed and
worked on a monthly basis starting January 11, 2008. We are also making programming
changes for the two reports to increase the efficiency of the release process. Below you will
find the complete action plan for improving the security deposit program.
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Agencywide Security Deposits Action Plan

Start Proposed
elease of Securi Date Completion

Date
1. Conduct review of current policy and procedures for
release of security 12/5/07 4/30/08
2. Propose policy and procedures changes to Board
Members based on monthly review pilot program 5/1/08 6/25/08
3. Implement revised policy and procedures 6/26/08 8/1/08
Security Requirements
1. Conduct review of policy and procedures for current
requirements 6/2/08 7/15/08
2. Propose policy and procedures changes to requirements to
Board Members 7/16/08 8/21/08

3. Implement requirements policy and procedures changes 8/22/08 10/1/08

Security Maintenance

1. Conduct review of current maintenance policy and 7/1/08 8/15/08
procedures ‘

2. Propose policy and procedures changes to Board Members ~ 8/18/08 10/3/08

3. Implement maintenance policy and procedures changes 10/6/08 11/3/08

5. An overview and review of the statutory, regulatory, and administrative eligibility criteria
of releasing security.

Revenue and Taxation Code, sections 6701 (Sales and Use Tax Law), 7486 (Motor Vehicle
Fuel Tax Law), 60401 (Diesel Fuel Tax Law), 40036 (Energy Resource Surcharge) and
41041 (Emergency Telephone Surcharge) state in part, “Security held by the board shall be
released after a three-year period in which the person has filed all returns and paid all tax to
the state or any amount for tax required to be collected and paid to the state within the time
required.” Even though these are the only programs where statute requires that security must
be released after three years, the Board has an administrative policy to release security if the
account is in good standing after three years of posting security (with the exception of the
mandatory security provisions for the Cigarette and Tobacco Products Tax accounts).
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6. The process used to determine which accounts are ehglble for release and the process staff
uses to release the security.

Operations Memo 1049, New Sales and Use Tax 350,000 Security Limit and Release of
Security Provisions Including Surety Bond Exoneration Requests, establishes the Board’s
eligibility criteria for the release of security deposits. For purpose of administration, security
held by the Board for three years should be released in a timely manner if a review of the last
three years of the account shows the following:

1. No more than two fully paid late returns and none within the last twelve month
period,

2. No dishonored checks and no EFT non-payments not resolved by a Section 6592,

Excusable delay or 6593, Disaster request,

No partial or non-remittance returns,

No revocations,

No fraud assessments, and
No pending criminal proceedings or convictions involving sales and use tax evasion.

AN ol

Twice a year, in April and October, the Active Three Years and Older report and the
Uncleared Security Deposit List are produced. These reports list accounts that may meet the
criteria for releasing the security, and are distributed to the appropriate district offices and to
PSTD to review. The current reports cannot fully identify which deposits should be released.
Therefore, staff researches the accounts to determine if the security should be released. The
supervisor, or designated authority, reviews the recommendations and, if approved, the

security is released.

If you have any questions, please feel free to contact us.

RLH:DG:jt
Attachments: Exhibits A-D

cc: Mr. Alan LoFaso
Mr. Steve Shea
Mr. Mark Ibele
Ms. Barbara Alby
Mr. Erik Caldwell
Ms. Marcy Jo Mandel
Mr. Ramon J. Hirsig
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Exhibit B

Security by Tax Program and Type

Surety Bond $290,011,000.67 7,134
Cash $39,201,557.63 13,929
Personal Guaranty $67,295,795.00 2,785
Liquid Security Deposit $39,616,457.95 7,331

$436,124,811.25 31,179

Sales and Use Tax

Surcty Bond $78,069,010.67

6,168

Cash $37,083,699.63 11,367
Personal Guaranty $16,615,795.00 2,782
Liquid Security Deposit $37,714,260.70 6,630
$170,382,766.00 26,947

Excise Tax

Suroty Bond ~$140,107,644.00

Cash $1,750,028.00 2,295
Personal Guaranty $0.00 0
Liquid Security Deposit $1,733,977.25 680

$143,591,649.25 3,822

_Security Description Type posited ~ Co
Surety Bond $70,934,346.00 119
Cash $367,830.00 267
Personal Guaranty $50,680,000.00 3
Liquid Security Deposit $168,220.00 21

$122,150,396.00 410

January 15, 2008
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