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In the Matter of the Appeal of )
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For Appellant: Mtchell S. Balpern
Bob weolf Associates, Inc.

Por Respondent: Lazaro L. Bobiles
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OP1 NI ON

This appeal is made pursuant to section
185_931/ of the Revenue and Taxation Code fromthe
action of the Franchise Tax Board on the protest of
Jos_ep_h Barry Carroll against proposed assessments Of
addi ti onal personal inconme tax in the amunts of $5, 175
and $5,065 for the years 1981 and 1982, respectively.

are to sections of the Revenue and Taxation Code as in
effect for the years in issue.

. 17 UNTEesSS ornerw se specified, all section references
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Aoveal of Joseph Barcv Carroll

The issue presented in this apgeal i s whether
appel I ant has shown that respondent has ‘incorrectly all 0-
cated appellant's incone based on the presuned nunber of
"duty days" that appellant perforned personal servicesin
Cal i forni a.

Joseph Carroll is anonresident taxpayer&o
has appeal ed respondent's determ nation ofhis Califarnia=-
source incone for the taxable years in issue. During
1981 and 1982, appel |l ant was enPoned as aprofessiona
basketbal | player with the Calitornia-based CGolden State
Warriors. He Tteported his California salary received
fromthe Golden State Warriors according to the ratio
that ganmes played in California bore to total ganes
played. For the 1980-81 season, 38 of 71 ganes were
played in California and for the 1981-8.2 season, 41 of 82
games were played in California. Appellant accordingly
al located 53 percent of his salary to California for 1981
and 50 percent of his salary in 1982,

ResPondent, in determ ning appellant's
California salary'on the basis of total days during which
appel I ant performed personal services in California, used
its Audit Ruling 125.1. Respondent presuned that appel-

| ant was required to perform personal services not only
for playing in ganes, but also for carticipatien ig
training canp, practice sessions, and teamtravel.#/
Respondent concl uded that appellant's duty days in Cali-
forni a for the 1981-82 season totalled 140, or 73 percent
ofal|l duty days. For the 1982-83 season, the duty days
in California totalled 146, or 70 percent of duty days
everywhere. Eased on these percentages, respondent

i ssued proposed assessnents. Appellant protested con-
tending that the allocation should be nade based only on

t he nunmber of GﬂHonﬂa%wmscmmmedtothetﬁal
number of ganmes played. Wen respondent affirnmed its
proposed assessments, this timely appeal. resulted.

It isawell-established rule that respondent's
determnations as to issues of fact are presunmed correct
and t he taxpayer has the burden of grOV|ng such deter-

m nations erroneous. (See, e.g., Todd v. McColgan, 89
Qal.A%p.Zd 509 [201 pP.2d 414] (1949) This presunption
Is rebuttable and will support a finding only in the

2/ AUGIT RuTTng 125.1 defines duty days for basketbal |
Fl ayers as inc udln% all days from the beginning of club
r

training sessions through the last game in which the team
conpet es.
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‘ Appeal oz Joseph Barry Carroll

absence of sufficient evidence to the contrary. (wiget v.
Becker, 84 r.2d8 706 $8th Cir. 1936); Appeal of Janice
Rule, cai. St. Bd. of Equal., Oct.6, T978.) Respondent's
determinations can be successfully rebutted., however,

only if the taxpayer presents credible, conpetent, and
rel'evant evidence as to the issues in dispufe. (Agpeal

of Oscar p. and Agatha E. Seltzer, Cal.. st. Bd. of
Equal., Nov. 18, 1380.)

For purposes of the California Personal |ncome
Tax Law, gross income in the case of a nonresident tax-
payer includes only the grossincone from sources wthin
this state. (Rev. & Tax. Code, § 17951.) Where a non-
resi dent taxpaﬁer has gross incone from sources. both
within and wthout this state, his gross income wll be
al located and apportioned. (Rev. & Tax. Code, § 17954.)
The definition of gross i ncome includes conpensation for
services. (Rev. & Tax. Code, § 17071, subd. (a) (1).)

Consequently, income received by a nonresident taxpayer
for personal services performed wholly in California
v constitutes gross income from sources wWithin this state
‘ ~and is entirely taxable by this state without having to
be apportioned. (Appeal of Oscar p. and. Agatha E.
Seltzer, supra; Appeal of WITTam Barmount and Estate of

Dorot hy E. Barmount, Deceased, Cal. St. Bd. o1 Equal.,
Sept. Z8, I9/77.) On the other hand, if a nonresident
taxpayer is enployed in this state at intervals during
the yea:, conpensation received for personal services
wi |l be apportioned on such manner as to allocate to
California that portion reasonably attributable to
services rendered in this state. " (cal. Adnin. Code,
tit. 18, reg. 17951-5, subd. (b).)

In the case of a nonresident professional _
athl ete who periodically ptays in California, any portion
of his sal ar%. whi ch represents conpensation for services
rendered to his teamw | be apportioned to this state by
a wor ki ng-day formula which takes into account the nunber
of duty days spent in California and total duty days
during the season. éSe_e FTB AR 125.1, Sept. 1977;

Appeal s of Philip and Diane Krake, et al., Cal. St. sd.
of Equal., Oct. b, 1976, Appeal of Dennis F. and Nancy
Partee, Cal. St. ed. of Equar—, <t 6, 1976 Respon-
dent in establishing the number of duty days_appeFFg_nt
spent in California 'included the days spent in practice
sessions, training canp, and team travel. EEI | ant
. objects to the use of a '*duty-days" or a "wofking-days"
fforrrulla and supports the use of a "ganes-played"
ormul a.
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Appeal of Joseph Barry Carrol |

_ Respondent's basis for using appellant's work-
ing days in California is well established. (Appeal of
Dennis F. and Nancy Partee, supra.) Aswasheld In the
Partee cUR3, WE have rejectad the argunent that profes-
sional athletesare paid only for playing in their
respective games. They are also pai d for practicing and
traveling and are generally fined if they do not appear
at the practice sessions. The term "working day", there-
fore, i ncl udes all days on which the player's team prac-
tices, travels, orplays, beginning with the first day of
the elab's tralning sessions and extending through the
team’'s | ast game. W have held that it is quite plau-
sible to assume that aportion ofaplayer's salary
represents conpensation for non-game activities. (Appeal
of Dennis P. and _Nancy Partee, supra.) Appellant con-
f1nues to contend that he waS not conpensated for prace-
tice and travel days; however, he has failed to present
any evi dence that he was conpensat ed onl¥] for the games
he played. Appellant further alleges that hewas not
paid for his "off" days during the season. Wiile this
allegation m ght very wellhave meritif proven, appel -
| ant has not docunented how many "off days"' he had and
that, in fact, he was not conpensated for them Acom-
plete copy of hi's contract which could substantiate his
position has not been presented. As appel |l ant has not
carried his burdenof proving that respondent's deter-
mnation Is incorrect, the action of respondent nust be
sust ai ned.
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anoeal of Joseph Barry Carroll

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and goed cause
appearing therefot,

| T | S #EREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Joseph Barry Carroll agai nst proposed
assessnments of additional personal income tax in the
amounts of $5,175 and $5,065 for the years 1981 and 1982,
respectively, be and the sane is hereby sustained.

Done at Sacranento, California, this 7ty day
or April , 1987 by the State Board of Equalization,

with Board Menbers M. Collis, M. Dronenbcrg, M. Carpenter
and Ms. Baker present.

Conway H. Collis

,  Chai rman
Ernest J. Dronenburg, Jr. , Menber
Paul Carpenter » Member
Anne Baker* , Menber

, Member

*For Gray Davis, per Government Code section 7.9
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