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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of )
)
LORE PICK )

For Appel | ant: Nat haniel J. Stein
Certified Public Accountant

For Respondent: Eric J. Coffill
Counsel

OPI NI ON

This appeal is nmade pursuant to section 18593/
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on thelprotest of Lore Pick against a
proposed assessment of additional personal incone tax in
the anount of $7,528 for the year 1980.

I/ Unless oftherw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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~ The sole issue presented in this appeal is
whet her incone received b% a nonresident alien partner
froma partnership doing business in California is sub-
ject to California inconme tax.

pellant is a German citizen residin?_in
Mexi co.  In 1980, she received incone fromher Timted
partnership interest in Talisman Fund, a California part-
nership located in Marina Del Rey, California, The sole
busi ness activity of the partnership is trading in com
nodities. The general partner of Talisman Fund is also

| ocated in Marina Del Rey and Talisman Fund's principal
broker for trading in conmodities and commpdities futures
contracts is located in Beverly HIls, California.

Respondent issued a notice of proposed assess-
ment for the 1980 taxable year which assessed additional
tax in the amount of $9,756.80. This anmount included
appel lant's share of ordinary loss and net capital gain
from Talisman Fund. Appellant protested the proposed
assessnent on two grounds. First, appellant argued that
the assessment was incorrect because appellant is a non-
resident alien residing in Mexico and IS not suz;ech
under federal law, to United States incone tax,

Secondly, appellant argued that the tax was not properly
conput ed.

_ Respondent agreed that its calculations were
Incorrect and, before Issuing its notice of action, cor-
rected the anount of the ordinary loss to $15 296 and the
amount of'the net capital gain to $97, 987. The assess-
nment, consequently, was reduced from $9,756.80 to
$7,528.00. Appellant has appeal ed this assessnent con-
tending that nonresident aliens are not subject to
California income tax.

_For purposes of the California Personal |ncone
Tax Law, in the case of a nonresident taxpayer, gross

i ncone includes only the gross incone, fromsources within

2/ 1he Tnternal Revenue Code provisions relied upon by
appellant (section 864 and its conpanion sections in
subchapter N) have no counterparts in California |aw and
do not purport to relieve nonresident aliens of incone
taxation by a state. Thus, these provisions are not

hel pful to appellant's position. n addition,. there do
not seemto be any applicable treaties between Mexico and
the United States which would prohibit inposition of the
tax in question.
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the state. (Rev. & Tax. Code, § 17951.) |t thus becones
necessary to determne if the income fromthe partnership
has its source in California.

This board, in the Appeal of H. F. Ahnmanson &
Cbgpany, decided on April 5, T965, addressed the ISSue of
ether the income froma partnership had its source in
California:

~ The concept that the source of even a
limted partner's income is where the property
of the partnership is located and where the
Bartnershlp activity is carried on is supported

the reasoning in the federal incone tax case

of Donroy Ltd.-v. United States, 301 F.2d 200.
Thai case concerned the tax Trability of
Canadi an corporations which were limted part-
ners in California partnerships. The court
concluded that general partners are agents of
limted partners for the purﬁose of conductlnﬂ
the business and also that the partners, whether
general or limted, have such an interest in
the assets of the partnership that anylofflce
of the partnershipis, in law, the office of
each of the partners. The court noted that in
California a partnership, unlike a corporation,
Is considered to be not a legal entity but an
associ ation of individuals. (Reed v. Indus-

. trial Accident Conmission, 10 Cal.2d 1971 [73
p.2d T7172T; StilTgenbaur v. United States, 115
F.2d 283.)

~ Additional support for the view that a
limted partner derives his income fromthe
pl ace where the partnership operates is found
In two New York decisions, People ex rel
Badi sche Anilin and Soda Fabrik v. Roberfs, 11
é%. Dll\\/I.E31O [42 N.dY.dS],. 50271, affB'd, 152 2N6'8Y'

(46 N.E. 161], an apman _v. Browne
App. Div. 806 [48 N.¥.S.2d 598]. In fﬁe_fjrst
case, a German corporation which was a |imted
&grtner was held to be d0|nﬂ_bu3|ness in
w York where the partnership conducted its

activities. And the court in the Chapnan case
hel d specifically that a nonresident 1ndrvidual
who was a |imted partner derived taxable
i ncome froma business carried on in New York
t hrough the agency of the partnership.
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(Seealso Appeal of Custom Component Switches, Inc., Cal.
St.Bd. of Egual., Feb. 3, 1977.7)

In sthe present,appeal, the property of ‘Talisman
Fund was located in :«California .and the partnership
activity was carried .on in ‘California. As we found in
Ahmanson, the locatlon ofﬂthe property and Mhe @artner—
income. ,Based on the'ev1dencegbetoneius”‘wefmust con-
clude that the partnership's income is California-source
income and is subject to Calijfornia dincome tax.

A
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ORDER

Pursuant t0 the views expressed. in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Lore Pick against a proposed assessment of
addi tional personal income tax in the amount of $7,528
for the year 1980, be and the same is hereby sustained.

Done at Sacramento, California, this 25th day
a' June , 1985, by the State Board of Equali zation,
with Board Menbers M. Dronenburg, M. ColliS, M. Bennett
and M. Nevins present.

Ernest J. Dronenburqg, Jr. » Chairman
Conway H Collis , Menber
Wlliam M Bennett » Menber
Ri chard Nevins » Menber

» Menber
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