[T

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
PAUL H AND ELI ZABETH M KAHELI N )

For Appellants: Paul H Kahelin, in pro. per.

For Respondent: John A Stilwell, Jr.
Counsel

OPL NL ON

Thi s apgeal I's made pursuant to section 19059 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board in denying the claimof Paul H and Elizabeth M Kahelin
for refund of personal inconme tax in the amount of $151.75 for
the year 1974.
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At issue is the deductibility of travel and living
expenses incurred by appellant Paul H. Kahelin while
living apart fromhis famly.

Appel lant is a fluid systenms design engineer who speci al -
izes in hydraulic and pneumatic systens. He has maintained a
per manent residence in El Cajon since 1956 when he began work
for CGeneral Dynamics Corporation, Convair Division, in San Di ego.
Sometime prior to 19'74 appellant could not find enploynent in
that area so he accepted work in the Los Angeles area, first
with Lockheed Aircraft Corporation and then with Rockwel l
| nternational Corporation. M. Kahelin's famly renmained in
EIbCajon, and during the week he lived in Long Beach near his
j ob.

In a claimfor refund for 1974, appellant claimed busi-
ness expense deductions for his living expenses while in
Long Beach and for the traveling costs of his weekend trips
back to El Cajon. Respondent disallowed the deductions, and
this appeal foll owed.

Section 17202, subdivision (a)(2) of the Revenue and
Taxation Code allows deductions for ordinary and necessary .
traveling expenses, includin% amount s expended for nmeals :
and | odging incurred while the taxpayer is "away from hone
in the pursuit of a trade or business." However, deductions
for personal, living, or fam |y expenses are specifically
di sall owed by section 17282. These sections are substan-
tially the same as sections 162(a)(2) and 2¢2, respectively,
of the Internal Revenue Code of 1954. The purpose of the
travel i ng expense deductions is to equalize the burden between
the taxpayer whose enploynent requires business travel and the
taxpayer whose enploynment does not. Therefore, expenditures
not | vated by the personal conveni ences of the taxpayer and not
required by the exigencies of business ‘do not qualify for the
deduct i on. (Appeal of Francis L. and Mary J. Stein, Cal. St
Bd. of Equal.,. Aug. 16, 1977, "Appeal of Sftuart D. and Kathl een
Wietstone, Cal. St. Bd. of Equal., Jan. 7, 1975.) In order to
qualify as a deduction, the traveling expenses nust be: (1)
reasonabl e and necessary; 32) incurred while the taxpayer is
"away from home"; and (3) directly connected with carrying on
the trade or business of the taxpayer or his quloyer. (Com
m ssioner v. Flowers, 326 U. S. 465 {90 L. Ed. 203) (1946);
Appeal of Francis L. and Mary J. Stein, supra; Appeal of Roy
Chadw ck, cCal. St. Bd . of Equal., Cct. 7, 1974.)

The courts have adopted different approaches in applying
these rules to cases where, as here, a taxpayer with an estab-
l'ished residence in one locality accepts enployment in another
takes quarters near his job while continuing to naintain the
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permanent residence for his famly, and attenpts to deduct
the resulting duplicate living expenses. The different
%ﬁproaches were thoroughly examned in the Appeal of Roy
adwi ck, supra, and reconciled to the ultinate question O
whether,” under all the circunstances, it is reasonable to
expect the taxpayer to have noved his pernmanent residence to
the vicinity of his enpl oyment. (Appeal of Francis L. and
Mary J. Stein , supra.) If it were reasonable to expect
M. Kahelin to have noved to Los Angeles, then his job was
not tenporary nor were the travel and living expenses
requi red by business necessity. (Appeal of Francis L. and
Mary J. Stein, supra.)

Appel  ant has enphasi zed the great job instability in
the aerospace industry. Specifically, wth respect to Rock-
well International, there was great dependency on annually
approved government funding for the Ul project. Wiile this
may indicate sone indefiniteness in his enploynent with Rock-
well, it does not follow that the enploynent was tenporary.
(Peum foy . Comm ssioner, 358 U S 593 L. Ed. 2d 301 (1958),
affg. per curiam 254 F.2d 433 (4th Cr. 1957).) |In order to
be characterized as tenporary enploynent, it nust be foresee-
able at the inception of the enploynent that it will termnate
after a short period of tine. (Conmi ssi oner v. Peurifoy,
254 F.2a 453 (4th Cr. 1957), affd. per curiam 358 U S 59
(3 L. Ed. 2d 30] (1958); Harvey V. Commi ssioner, 283 F.24 4.91
(9th Cir. 1960); Edward F. Uratnick, 56 T.C 1344 (1971).)

It IS recognized that some work is so uncertain and
indefinite, even though it is not tenporary, that to a partic-
ular taxpayer it may bc prudent not to nove his famly to the
work |ocation. however, although one may be justified from a
personal point of view in maintaining a residence away from
his enploynent |ocation, his travel and mai ntenance expenses
are not ordinary and necessary business expenses within the
meani ng of Revenue and Taxation Code section 17202, sub-
division (a)(2). (Conmm ssi oner v. Flowers, supra; Commissioner
V. Peurifoy, supra.)

There is nothing to indicate that appellant was hired by
Rockwel | on a tenporary basis. \Wen he accepted enpl oynent
with Rockwell there was no established cutoff date for the
gover nnent fundini for the awarded B-I contract, neaning that
the enpl oyees working under the contract would continue for
the foreseeable future. In fact, M. Kahelin's enployment wth
Rockwel | was his sole source of income not only for the taxable
year in question but also for the prior year and for three years
thereafter. In addition, his prior enployment was also in the
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Los Angeles netropolitan area. Under these circunstances we
conclude it was reasonable to expect M. Kahelin to have noved
his permanent residence to'the Los Angeles area at |east by the
begi nning of the taxable year in question. Hs failure to do
so was notivated by personal considerations, thus precluding
travel expense deductions.

Appel |l ant has cited several cases 1/ in support of his
position that his enploynent was tenporary. However, the
decision in each of these cases is currently on appeal and,
further, each is readily distinguishable from the case at hand

On the basis of the record before us, respondent's action
in this matter nust be sustained.

i/ Janmes Marion Waldrop, ¥ 77,190, P-H Meno. T.C (1977);
Dennis M Babeaux, § 77, 154, P-H Meno. T.C. (1977); and
Ilra L. Patrick, § 77, 153, P-H Meno. T.C. (1977).
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ORDER

Pursuant to the views expressed in the opinion of the

board on file in this proceeding, and good cause appearing
t heref or,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 19060 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board in denying the claim
of Paul H and Elizabeth M Kahelin for refund of personal.
income tax in the anmount of $151.75 for the year 1974, be and
the same is hereby sustained.

Done at Sacranento, California, this 16th day of -
August , 1979, by the State Board of Equal|zat|on

‘D/ﬁ%m A. éd__{ﬁ airman
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